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In an effort to extend the educational facilities of 
the Naval War College to those many officers who un- 
fortunately are not able to attend the resident courses 
in Newport, R.I., extension (correspondence) courses, 
designed to assist officers in preparation for higher com- 
mand, are offered. These courses are of the subjective 
type on a graduate level. They enable the enrollee to 
gain a commendable knowledge of those fundamentals, 
military and nonmilitary, essential to a proper under- 
standing of the art and science of modern warfare and 
international affairs. 

Naval War College extension courses are revised at 
appropriate intervals to provide a more effective pro- 
gram for nonresident students. It is through these 
periodic revisions that courses are updated to more 
nearly parallel the resident course program and to re- 
flect the latest changes in organization, weapons systems, 
and international affairs. Additionally, and perhaps of 
most interest to officers in the fleet, courses have been 
redesigned to better fit the needs of the busy active 
duty officer. 

Indicating the continuing importance of professional 
education, Admiral McDonald, the Chief of Naval Opera- 
tions, commented as follows in a recent statement issued 
for the guidance of flag and general officers: 

Education in one’s profession is essential to high attainment. 

Important as technical education has become, it is still necessary 

to be educated also in the essentials of the naval profession if 

one is to be ready for positions of high responsibility in the Navy. 

The Naval War College continues to provide the highest level of 

such professional education in the Navy. Unfortunately, it is not 

practicable to send all officers to the Naval War College resident 
courses. 

To assist in abridging the educational gap on the professional side, 

the Naval War College offers a series of revised and updated 


courses which parallel, insofar as practicable, the resident 
courses .... 
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The benefits of Naval War College extension courses are both im- 
mediate and long-range. Any encouragement you can give to your 
officers to increase and improve their knowledge and professional 
competence through this program will benefit both the individual 
and the Navy. 


A list of available extension courses is as follows: 


COMMAND LOGISTICS 

MILITARY PLANNING 

NAVAL OPERATIONS 

STRATEGIC PLANNING 

NATIONAL AND INTERNATIONAL SECURITY 
ORGANIZATION 

COUNTERINSURGENCY 

INTERNATIONAL RELATIONS 

INTERNATIONAL LAW 


The course in International Law is of particular im- 
portance, not only to those performing legal duties, but 
to all Naval officers—active or inactive. More than 
ever before International Law problems of military 
significance have become the ordinary bill-of-fare for 
many Naval officers . The more a Naval officer knows 
about the subject of International Law, the better posi- 
tion he isin to discharge his duties and responsibilities 
thereunder. 

The courses in Command Logistics, Military Planning, 
and Naval Operations are of particular interest to those 
officers destined for operational or planning staff duties. 
Other courses are broader in aspect and constitute time- 
proven educational preparation for staff and command) 
billets. With continuing interest shown by all levels of 
government in insurgency operations, the unclassified 
Counterinsurgency course is of particular value in this 
area. 





A special Certificate of Meritorious Achievement is} 


awarded to those officers who successfully complete one 


(Continued on page 109) 
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UNLAWFUL COMMAND INFLUENCE: 
A QUESTION OF BALANCE 


LIEUTENANT RICHARD C. JOHNSON, USNR* 


: War THE MILITARY community, the 
' maintenance and preservation of discipline 


among men traditionally has enjoyed a position 
of primacy in the hierarchy of values subscribed 
to by the society of soldiers. Within the civilian 


sphere, however, the term “discipline” attracts 
> little allegiance as a societal aspiration and only 
» in the most sterile sense is it considered in any 
) wise a meaningful estimate of the degree of 
' maturity attributable to a modern state. 
> deed, in some quarters a concept of civilian social 
> order which is founded upon mere “discipline” 
» invites an image of a society antithetically op- 
> posed to the Anglo-Saxon vision of liberty and 
> human dignity in perpetuity. Compatible with 
) these lofty objectives, however, is the principle, 
constitutionally woven into the fabric of Ameri- 


In- 


' can society, that order is best achieved through 
» justice equally administered under law. Thus, 
' a fundamental dichotomy of ancient origin 


exists between two mutually suspicious factions 
of modern government. Although the precise 
line of demarcation is frequently undiscernible 


- to the naked eye, one is constantly aware of a 


juxtaposition formed by the military and civil- 
ian minds with respect to the methods of creat- 
ing and preserving order within the respective 
social structures: the former espousing the 
proposition that emphasis must be placed pri- 
marily upon discipline as a precursor of military 
order, while the latter embraces the principle 
that societal security is only possible where sole 
and uncompromising allegiance is sworn to 
equal justice under law. 

Over the years the development of military 
law, in large measure, may be viewed as a reflec- 
tion of the inevitable friction occurring between 


_the aforementioned principles of governance. 


Curiously enough, however, it was not until the 
advent of the Twentieth Century that civilian 


management. In response, the uniformed serv- 


‘Lieutenant Johnson is presently assigned to the Military Justice 
Division, Office of the Judge Advocate General. Lieutenant John- 
son received an A.B. degree from the University of Michigan and 
an LL.B. degree from the University of Virginia. He has been 





> admitted to practice before the courts of Virginia and Michigan and 


the U.S. Court of Military Appeals. 


ices offered consistent and vigorous opposition 
from the inception of civilian intrusion until 
the arrival of the Uniform Code of Military 
Justice and beyond. It is the purpose of the 
ensuing discussion to consider a single aspect 
of this frequently painful struggle—i-e., the 
role of the military commander in the adminis- 
tration of military criminal law. Ina very real 
sense, the limited question of the degree of per- 
missible participation by command in the ad- 
ministration of military jurisprudence forms a 
most appropriate crucible within which the 
more basic dilemma created by the confronta- 
tion between discipline and justice may be 
examined. The consideration of command 
control and the controversy arising therefrom 
will be accomplished through an examination of 
the problem as it has been debated within two 
prominent governmental forums, the Congress 
and the Court, concluding with a brief assess- 
ment of the future course of military law as re- 
vealed through recent developments concerning 
the question of command influence. In so 
doing, it is predicted that credence will once 
again be afforded the philosophy that opines that 
all history, including the hoary friction between 
military and civilian societies, may be viewed 
as a tension between heritage and heresy which 
the laws seeks, in groping fashion, to mediate. 


I 
THE CONGRESS 


Prior to the First World War, military law 
was embodied principally within two legisla- 
tive vehicles the origins of which may be traced 
to the earliest years of the American union '— 
i.e., The Articles for the Government of the 
Navy * and the Articles of War. As noted pre- 
viously, little criticism was leveled at these codi- 
fications until the first great citizen’s army was 
drafted into the service of the United States. 


1. See Morgan, The Background of the Uniform Code of Military 
Justice, 6 Vand. L. Rev. 169 (1953). 

2. Act of March 2, 1799, Ch. 24, 1 Stat. 709, as amended. 

3. Act of Sept. 29, 1789, Ch. 27, 1 Stat. 95, as amended. 
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Following the close of the World War I, cases 
of tyrannical oppression, arrant miscarriages 
of justice, and frivolous appellate consideration 
were revealed by returning Doughboys. Not 
only was public opinion significantly aroused, 
but a bitter schism developed in the ranks of 
the military with each side having its advocates 
on the floor of the United States Senate.‘ 
Forces led by Senator George E. Chamberlain 
of Oregon demanded a radical revision of the 
Articles of War while the then Secretary of 
War, Newton D. Baker, defended the Army’s 
methods of administering military law.* 

In 1919, the so-called Chamberlain Bill * was 
introduced in the Senate seeking (1) to provide 
adequate legal representation for an accused 
confronted with the possibility of court- 
martial; (2) to insure the impartiality of mili- 
tary tribunals by removing the control of com- 
manders; (3) to permit enlisted men to become 
members of courts-martial; and (4) to estab- 
lish an adequate system of appellate review. 
This initial attempt to discourage the participa- 
tion of military superiors in the functions of 
courts-martial was smothered in congressional 
committee and never received the benefit of an 
exhaustive debate. 

Although the Articles of War were subse- 
quently successfully amended in 1920,’ it is 
apparent that no provisions were either intro- 
duced or passed directly pertaining to the elim- 
ination of command control. In addition, the 
Articles for the Government of the Navy, never 
having contained an injunction proscribing the 
injection of precedence into courts-martial pro- 
ceedings, were unaltered by Congress during 
the legislative upheaval following World War I. 
Nonetheless, perhaps the first official, albeit 
non-legislative, injunction against command in- 
terference with the functions of a military 
court was fashioned by the Navy through a 
publication supplementing the Articles for the 
Government of the Navy.’ While referring to 
the potential liability of court members for 
misconduct in the performance of judicial du- 
ties, paragraph 374 of Naval Courts and 
Boards, 1937, stated: “The members of a duly 
constituted and organized court martial can not 
be interfered with in their proceedings by naval 
authority.” ® It would be folly to contend that 
this brief observation in a secondary source of 





. See 58 CONG. REC. 5384-85 (1919). 

. See 58 CONG. REC. 3938-48, 6494-6503 (1919). 
S. 64, 66th Cong., Ist Sess. (1919). 

- Act of June 4, 1920, Ch, 227, 41 Stat. 787. 

- Naval Courts and Boards (1937). 

. Id. at 207. 
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naval law pertaining to an unrelated topic could | 
be extrapolated legitimately into a direct de- | 


partmental prohibition against illicit liaisons 
with courts-martial. 
a passing judgment by naval officials upon the 
then debatable proposition that attempts to in- 


court martial” were improper if not expressly 
unlawful. 


Notwithstanding the liberality of this depart- | 


mental pronouncement, the basic Articles of 
War and Articles for the Government of the 
Navy remained essentially unchanged from 1920 
until the aftermath of World War II when once 
again it was the returning soldiers and sailors 
of a predominately civilian armed force that 
gave voice to the abuses and injustices all too 
frequently characterizing wartime military 
jurisprudence. While the old Articles seemed 
to function satisfactorily—at least no complaint 
of significance was heard concerning their ade- 
quacy—in time of peace when the regular soldier 
was the sole object of military discipline, the 
civilian outcry arising at the end of World War 
II was such as to compel the urgent attention of 
the War Department. The excesses of the mili- 
tary judicial system were first afforded official 
recognition by the then Secretary of War Robert 
P. Patterson, on 9 June 1945, when a clemency 


board was appointed to review all cases tried by | 


general court-martial in which an accused was 
still in confinement.?° After V—J Day Secretary 
Patterson appointed the War Department Ad- 
visory Committee on Military Justice, more 
commonly denominated as the Vanderbilt Com- 
mittee, the membership of which was nominated 
by the American Bar Association. In addition, 
the Navy appointed a similar board charged 
with the duty to review all cases tried by general 
court-martial and to return recommendations 
concerning the administration of military 
justice." 

Congress, as well as the Executive, was con- 
cerned with the reported injustices associated 
with the application of military law by return- 
ing combatants. Consequently, on 1 August 


1946, the so-called Durham Report ?* was re- f 


ceived by the House of Representatives within 





10. This Board, more familiarly known as the “Roberts Board,” re- 
ported in 1946 that it had reviewed more than 27,500 cases and 
had reduced or remitted the sentence in 85 percent thereof. 
See Hearings on S. 857 and H.R. 4080 before a Senate Subcom- 


However, it does indicate | 





* 





whic 
Arti 
cens! 
pers 


) tary 
) theh 
terfere with “a duly constituted and organized | 


bia: ain ilig SS td ee a 


SEEDERS MEIER he Poe EARL 


her 


PEE et RN SP ei 





mittee on the Committtee on Armed Services, 81st Cong., Ist § 


Sess. 63 (1949). 

11. This Board was more familiarly denominated the “Keeffe Board.” 
For the findings and recommendations of this body regarding 
command control see Rep., Gen. Court-Martial Sentence Rev. Bd. 
62 (1945). 

12. See H.R. REP. NO. 2722, 79th Cong., 2d Sess. (1946). 
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which it was strongly recommended that three 
Articles of War be amended to prohibit the 
censure, reprimand, or admonishing of military 
personnel with respect to the discharge of mili- 


| tary judicial responsibilities. Following upon 
’ the heels of the Durham Report was a document 
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_ tended attention. 


containing a recitation of the findings of the 
Vanderbilt Committee.** After conducting ex- 


of military jurisprudence, it is significant to 


> note that the primary recommendation advanced 


by the Vanderbilt Report advised “The Checking 
of Command Control.” Among other recom- 
mendations designed to achieve the elimination 
of excessive command participation in the mili- 


\ tary legal system, the Report suggested that (1) 


the Manual for Courts-Martial contain a pro- 
vision proscribing as unlawful attempts by any 
person to influence the action of an appointing 
or reviewing authority or a court-martial in the 


soldier exercise of its judicial duties; (2) the Manual 


ne, the |, for Courts-Martial include a provision prohibit- 


ld War | ; 
; thereof; (3) the Manual for Courts-Martial 


ing reprimands against any court or member 


should contain a statement to the effect that 
members of courts-martial must exercise their 
own judgment in imposing sentences; and (4) 


. the law member of a court-martial and defense 


counsel should be required, as a jurisdictional 


prerequisite, to be trained lawyers."* 


Quite predictably, following the release of 


» the Vanderbilt Report a number of proposals 
» more | were placed in the legislative hopper with a 


_ view toward a revision of military justice. 


Only two proposals, however, are worthy of ex- 
On 7 January 1947, Repre- 
sentative Carl T. Durham presented to the body 
of which he was a member a measure designed 
to eradicate many of the evils reported by re- 
turning servicemen with respect to the ad- 
ministration of military justice.* Included 
within the so-called Durham Bill was a provision 


_ toamend the Articles of War so as to provide: 
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The authority appointing a general, special, or 
summary court-martial shall not censure, reprimand, 
or admonish such court, or any member thereof, with 
respect to the findings or sentence adjudged by the 
court, or with respect to any other exercise, by such 
court or any member thereof, of its or his judicial 
responsibility.” 





| 13. See WAR DEPT., REPORT OF ADVISORY COMMITTEE ON 


MILITARY JUSTICE (1946). 


| MW Id. at 6. 


15, See H.R. 576, 80th Cong., Ist Sess. (1947). 


) 16. Id. § 8. 
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It will be noted that this amendment incorpo- 
rates without deviation the previous recom- 
mendations advanced by Representative Dur- 
ham’s investigating committee. 

Subsequently, on 17 March 1947, an act was 
introduced in the lower house by Represen- 
tative Charles H. Elston of Ohio’ proposing 
to amend the Articles of War and, in particu- 
lar, Article 88 thereof, as follows: 


Any person subject to military law who attempts to 
coerce or unlawfully influence the action of a court- 
martial or any military court or commission, or any 
member thereof, in reaching the findings or sentence 
in any case, or the action of an appointing or review- 
ing or confirming authority with respect to his judi- 
cial acts, shall be punished as a court-martial may 
direct.” 


After holding lengthy hearings on the proposed 
legislation, including the Durham Bill, Mr. 
Elston reported a measure to the full Armed 
Services Gommittee which, in essence, com- 
bined in a proposed amendment to Article of 
War 88 the provisions of both bills pertaining 
to command influence.*® 

The so-called Elston Act was then presented 
to Congress and enjoyed a stormy history 
which degenerated into a power struggle be- 
tween the Secretary and Under Secretary of 
War on the one hand, and on the other, various 
bar associations and veterans’ organizations 
whose membership had experienced the inequi- 
ties of military law during the Second World 
War. Since the Elston Act by no means pro- 
posed to exile military commanders from all 
participation in the affairs of military law, the 
controversy surrounding the measure centered 
upon the more limited question of whether, as 
suggested from certain quarters, an independ- 
ent corps of legal officers should be established 
in the Army. Such an interrogative, however, 
indirectly raised the more basic point of con- 
tention—i.e., the degree of independence that 
the administration of military law would enjoy 
with respect to command pursuant to the pro- 
posed legislation. The protesting civilian or- 
ganizations argued that the provisions of the 
proposed Elston Act did not sufficiently guaran- 
tee the sanctity of military justice. Nonethe- 
less, the controversy was resolved in favor of the 
military with the House Armed Services Com- 
mittee observing: “We consider these provisions 
(the combined sections of the Durham and El- 
ston Bills pertaining to command control) 





17. See H.R. 2575, 80th Cong., Ist Sess. (1947). 

18. Id. § 33. 

19. See Hearings on H.R. 2575 before the House Committee on Armed 
Services, 80th Cong., Ist Sess. 4163-64 (1947). 
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adequate to stop this phase of ‘command 
influence.’ ” 7° 

The Elston Act was ultimately enacted as a 
rider ** to the Selective Service Act of 1948, 
and represents the initial legislative injunction 
pertaining to command influence in the ad- 
ministration of military jurisprudence. It 
should be noted in passing that while proposals 
were made during this period suggesting 
amendments to the Articles for the Govern- 
ment of the Navy,” no legislation was enacted 
revising this codification until the adoption of 
the Uniform Code of Military Justice in 1951. 

The Elston Act had no sooner received presi- 
dential approval before a supplemental volume 
was issued by executive order in the form of 
the Manual for Courts-Martial, 1949. The 
provisions of the Manual designed to interpret 
the legislative judgment concerning command 
influence offered an extended discussion of the 
intended impact of Article 88 observing: 


A commanding officer may, through his staff judge 
advocate or otherwise, give general instruction to a 
court-martial which he has appointed, preferably be- 
fore any cases have been referred to it for trial. 
Such instruction may relate to the rules of evidence, 
burden of proof, and presumption of innocence, and 
may include information as to the state of discipline 
in the command, as to the prevalence of offenses 
which have impaired efficiency and discipline, and of 
command measures which have been taken to pre- 
vent offenses. Such instruction may also present the 
views of the Department of the Army as to what are 
regarded as appropriate sentences for designated 
classes of offenses. The commander may not, however, 
directly or indirectly give instructions to or otherwise 
unlawfully influence a court as to its future action 
in a particular case.” 


Notwithstanding the passage of the Elston 
Act, Congress practically concurrently found 
itself involved in the business of developing a 
new code pertinent to military justice. How- 
ever, on this occasion emphasis was placed upon 
fashioning a body of law uniformly applicable 
to all the armed services. Charged with the duty 
of providing leadership in the drafting of a uni- 
form code was Dr. Edmund M. Morgan, Jr., of 
the Harvard Law School whose experience in the 
struggle to revise the military judicial system 
dated from the visionary efforts following the 
First World War. When Dr. Morgan and his 


20. H.R. REP. NO. 1034, 80th Cong., Ist Sess. 8 (1947). 

21. See 94 CONG. REC. 7510 (1948) where Senator James Kem 
proposed that the two measures be combined. 

22. On 22 May 1947, a proposed bill concerning naval justice was 
transmitted by Acting Secretary of the Navy John L. Sullivan 
to the Speaker of the House. However, no provisions were con- 
tained therein pertaining directly to the question of command 
influence. 

23. MCM, 1949, para. 875. 
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committee presented their proposed Uniform 
Code of Military Justice to Congress * an in. © 
stantaneous reaction similar to that accompany. © 
ing the introduction of the Elston Act occurred | 
within the bar associations and veterans’ orga- 
nizations across the nation. Once again civilian 
groups attempted to persuade Congress to re. 
move from command the last vestiges of control | 
over courts-martial by prohibiting the former 
to convene tribunals and appoint the member. 
ship thereof, and vesting that power in an in. 
dependent judge advocate or legal officer.?> In 
essence, although the civilian opponents of the 
UCMJ recognized the laudable purpose behind | 
the bill’s counterpart to Article of War 88—i.e,, | 
Article 37, UCMJ—the belief was widespread 
that such an injunction was ineffective to 
achieve the ultimate elimination of all improper 
command interference with respect to courts. 
martial in the performance of their judicial 
functions.” 

In response to critics, Dr. Morgan, testifying 
before a congressional subcommittee, noted: 





it 205 aN ei rete ees 


r+thedten 


We were aware of the criticisms which had been made 
against the court-martial system and the defenses 
that have been put forward in its behalf. 

We were convinced that a Code of Military Justice 
cannot ignore the military circumstances under which 
it must operate but we were equally determined that 
it must be designed to administer justice. We, there- 
fore, aimed at providing functions for command and 
appropriate procedures for the administration of 
justice. We have done our best to strike a fair balance, | 
and believe that we have given appropriate recognition 
of each factor.” 


What were these functions of command to which 
appropriate recognition was allegedly afforded 
by the proposed UCMJ? Dr. Morgan listed the 
following as legitimate areas of activity in legal 
affairs for commanding officers: (1) the con- 
vening of courts-martial; (2) the reference of 
charges to courts-martial; (3) the appointment 
of court members; and (4) the initial review of 
the findings and sentence adjudged by the court- 
martial.2* In an attempt to assure that the con- 
templated judicial system would operate in a 
manner consistent with the realization of maxi- 
mum justice the drafting committee “examined 
ways and means of restricting the commander to 


24. H.R. 4080 and S. 857, 8ist Cong., Ist Sess. (1949). 

25. See H.R. REP. NO. 491, 81st Cong., Ist Sess. 8 (1949). 

26. See Hearings on H.R. 2498 before a Subcommittee of the Houst 
Committee on Armed Services, 81st Cong., 1st Sess. 644 (1949). 

27. See Hearings on S. 857 and H.R. 4080 before a Senate Subcom- 
mittee of the Committee on Armed Services, 81st Cong., Ist Sess. 
37 (1949). 

28. See Hearings on S. 857 and H.R. 4080 before a Senate Subcom- 
mittee of the Committee on Armed Services, 81st Cong., 1st Sess. 
38 (1949). ; 
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his legitimate functions.” *® Among the meth- 
ods devised to accomplish this purpose, Dr. 
Morgan mentioned: (1) the establishment of an 
impartial judge for general courts-martial; (2) 
a mandatory requirement that an accused be 
represented by an attorney before a general 
court-martial; (3) the requirement that a com- 
mander consult with a staff judge advocate or 
law specialist both before and after trial by 
general court-martial; and (4) the injunction 
contained in the proposed Article 37 prohibiting 
a military superior from censuring, reprimand- 
ing, or admonishing members of a court-mar- 
tial.*° In the final analysis, the Chairman of the 
drafting committee characterized the commit- 
tee’s efforts as an attempt to establish “a system 
which resembles the independent civilian court 
... Placed ... within the framework of 
military operations . . .” 4 

The ultimate decision with respect to the par- 
ticipation of commanders in the administration 
of military law under the proposed UCMJ was, 
of course, left to Congress. However, extensive 
and varied testimony received during congres- 
sional hearings clearly established the extremi- 
ties of the controversy. The views presented 
ranged all the way from those who sponsored 
complete military contro! of the administration 
of justice within the armed services, to those 
who advocated a total absence of military par- 
ticipation. That Congress experienced consid- 
erable difficulty in reaching a decision is revealed 
pointedly through the following legislative 
observation: 


Able and sincere witnesses urged our committee to 
remove the authority to convene courts martial from 
“command” and place that authority in judge advo- 
cates or legal officers, or at least in a superior com- 
mand. We fully agreed that such a provision might 
be desirable if it were practicable, but we are of the 
opinion that it is not practicable. We cannot escape 
the fact that the law which we are now writing will be 
as applicable and must be as workable in time of war 
as in time of peace, and, regardless of any desires 
which may stem from an idealistic conception of 
justice, we must avoid the enactment of provisions 
which will unduly restrict those who are responsible 
for the conduct of our military operations. Our con- 
clusions in this respect are contrary to the recommen- 
dations of numerous capable and respected witnesses 
who testified before our committee, but the responsi- 
bility for the choice was a matter which had to be 
resolved according to the dictates of our own con- 
science and judgment.” 





29. Ibid. 
30. Ibid. 
31. /bid. 
32. H.R. REP. NO. 491, 81st Cong., Ist Sess. 8 (1949). 


With the enactment of the UCMJ, Congress 
appeared to have adopted the Morgan approach 
to the administration of military justice. The 
UCM, as apparently conceived by Dr. Morgan, 
represented a philosophy of military jurispru- 
dence that rejects the aforementioned extremes 
while affirming that the true solution to the mili- 
tary judicial dilemma lies in the creation of a 
legal system characterized by a precise and 
equitable combination of command participation 
and judicial independence; essentially, a phi- 
losophy which is not so much founded upon the 
aphorism that command has, contrary to wide- 
spread opinion, a legitimate role in the admin- 
istration of military justice, but rather that 
emphasizes the concurrent obligations of the 
superior officer and independent judicial opera- 
tives in the just and equitable application of mil- 
itary law to the military offender. The question 
of import, as envisioned by Dr. Morgan, was 
one of emphasis, and through a calculated dis- 
tribution of judicial prerogatives the drafting 
committee attempted to achieve, and direct em- 
phasis toward, a delicate balancing of the ma- 
terial interests of command and accused, of dis- 
cipline and justice. 

Viewed in the light of this analysis, Article 37, 
UCMJ,® the legislative off-spring of Article of 
War 88, represents not a single statutory bul- 
wark against the escalation of illegal command 
control, but rather an architectural admonition 
warning inhabitants that within this congres- 
sionally constructed jurisprudential structure 
maximum justice will prevai! only if each deftly 
situated girder is permitted to bear its own 
weight and no more. This conclusion is forti- 
fied somewhat by the fact that Article 37, like 
its predecessor, is in the nature of a punitive 
sanction directed toward military personnel, 
rather than a direct remedial provision ad- 
dressed to courts-martial and reviewing bodies 
demanding the reversal of all proceedings 
tainted by excessive command intervention. 
Indeed, in view of the fact that few, if any, 
military commanders have been prosecuted for 
having violated the provisions of Article 37,* 
perhaps the most effective function of the injunc- 
tion has been to provide a general expression of 
congressional opinion concerning command con- 
trol which may be considered among other 
pertinent factors in determining whether the 
equilibrium established and envisioned by the 
statute has been violated by the facts. 

It would be unrealistic to accept the proposi- 





33. UCMJ, art. 37, 10 USC 837. 
34. See United States v. Wood, 13 USCMA 217, 231, 32 CMR 217, 
231 (1962) (Ferguson, J. dissenting). 
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tion unequivocally that Congress expressly in- 
tended to adopt the philosophy of Dr. Morgan 
and his fellow drafters in full detail. In fact, 
the legislative history accompanying the UCMJ 
reveals quite clearly that the passage of the 
Uniform Code was occasioned as much by 
pragmatic considerations as by any firm com- 
mitment to philosophical principle.** Nonethe- 
less, there can be little doubt that the law- 
makers were aware of the moderation inherent 
in the Morgan approach to military justice and 
found such a cautious solution to the post-war 
dilemma extremely attractive when compared 
to the more radical alternatives. 

Even though Congress sanctioned a system 
of military jurisprudence calculated by its de- 
signers to meld harmoniously the necessities of 
militarism and the experience of Anglo-Saxon 
judicial institutions, such modifying efforts 
would have proven neither practical nor effec- 
tive without the direction and judgment of the 
United States Court of Military Appeals,** it- 
self a creature of the UCMJ * and one of the 
most significant elements comprising the judi- 
cial equation revealed through the Uniform 
Code. 

II 


THE COURT 


Congress did not provide specifically that a 
military accused is entitled to be tried, if at all, 
by a court-martial the proceedings of which, 
from inception to conclusion, are characterized 
by a freedom from improper official advances. 
However, the USCMA, upon commencing its 
deliberations, served notice to the military com- 
munity that it conceived of the UCMJ as an 
expression of a general legislative desire to 
guarantee the uniformed citizen a system of 
military jurisprudence notorious for fair-play 
and the realization of substantial justice.** 
Furthermore, the Court tacitly exhibited an ap- 
preciation of the fact that Dr. Morgan and the 
drafters attempted to create an apparatus of 
complimenting judicial functions from the un- 
abused operation of which an essential fair- 
ness, later denominated as military due process 
of law, might emerge. In United States v. 
Littrice,** Judge Latimer clearly expressed the 
fundamental construction of the UCMJ with 
respect to command control to which the high 
court has subscribed: 


35. See H.R. REP. NO. 491, 81st Cong., Ist Sess. 8 (1949). 

36. The United States Court of Military Appeals hereinafter will be 
referred to as either “the USCMA” or “the Court.” 

37. UCMJ, art 67, 10 USC § 867. 

38. See United States v. Littrice, 3 USCMA 487, 13 CMR 43 (1953). 

39. Id. at 491, 13 CMR at 47. 
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Thus, confronted with the necessity of maintain. | 
ing a delicate balance between justice and discipline, 
Congress liberalized the military judicial system but 
also permitted commanding officers to retain many © 
of the powers held by them under prior laws. While 





it struck a compromise, Congress expressed an in. | 
tent to free courts-martial members from any im. | 
proper and undue influence by commanders which | 
might affect an honest and conscientious considera. | 
tion of the guilt or innocence of an accused. = 


Consequently, from the inception of the era of | 
the Uniform Code, the USCMA attributed to | 
Congress an express intent to (1) so distribute | 
the judicial responsibilities established by the : 
Code between command and inferior personnel | 

as to create a precisely balanced system of legal i 
administration; and (2) “free courts-martial 
members from any improper and undue in- 
fluence by commanders.” While the first objec- 
tive had been accomplished by Congress with 
the adoption of the UCMJ, the second created 
a continuing policing obligation that the Code 
had not precisely assignéd. By interpreting 
Article 37 as a congressional invitation to de- 
termine whether the Uniform Code’s contem- | 
plated distribution of judicial obligations has | 
been violated in a given controversy, the Court | 
adroitly annointed itself as the ultimate arbitra- | 
tor in a struggle originating in the aftermath of | 
World War I, a conflict which, in a larger sense, | 
illuminates and measures the existing proximity | 
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of discipline and abstract justice in military} 


jurisprudence at any given time. 





The question of illegal] command interference : 


with the operation of the military judicial sys- ) 
tem may arise in a variety of circumstances | 
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and, as a result, the decisions of the USCMAF i 


in this area are, in most cases, tailored to the 
particular type of command influence that isf i 
For > 
want of a more accurate classification, the > 


currently being challenged as improper. 


Court’s opinions pertaining to command con- 
trol have been categorized for purposes of the 
ensuing analysis as follows: (1) Command in- 
terference with court members prior to trial; 





(2) Command interference with court members F 
during trial; and (3) Command interference > 
with judicial personnel other than court mem- : 


bers either before or after trial. 
Any discussion pertaining to alleged efforts 
of superior military authorities to compromise 


court members in the exercise of their judicial f 
duties prior to trial must commence with a cau- 
tionary note to the effect that certain inter-f 
course between a commander and a court-f 


martial prior to trial is expressly contemplated 


by the UCMJ—~.e., the convening of the court-f 
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martial and the reference of charges thereto.*° 
The difficulty arises, however, when command- 
ers seek to intensify their pre-trial relationship 
with either prospective. or appointed court 
members beyond that degree of warmth ex- 
pressly tolerated by the Code. The enterpris- 
ing commanding officer is encouraged to ex- 
plore beyond the precise prerogatives assigned 
to command by the UCMJ primarily as a result 
of certain language contained in a Presidential 
Executive Order purportedly implementing the 
congressional purpose expressed through the 
Uniform Code.“ Paragraph 38 of the Manual 
for Courts-Martial, 1951, provides: 


A convening authority may, through his staff judge 
advocate or legal officer or otherwise, give general 
instruction to the personnel of a court-martial which 
he has appointed, preferably before any cases have 
been referred to the court for trial. When a staff 
judge advocate or a legal officer is present with the 
command such instruction should be given through 
that officer. Such instruction may relate to the rules 
of evidence, burden of proof, and presumption of 
innocence, and may include information as to the state 
of discipline in the command, as to the prevalence of 
offenses which have impaired efficiency and discipline, 
and of command measures which have been taken to 
prevent offenses. Except as provided in this manual, 
the convening authority may not, however, directly or 
indirectly give instruction to, or otherwise unlawfully 
influence, a court as to its future action in a particular 
case.” 


| Needless to say, in view of the fact that the 


aforementioned provision extends far beyond 


: the apparent limitations established by Con- 


gress pertinent to the role of military superiors 


_ in the administration of military justice prior 


to trial, the USCMA has experienced a signif- 
icant division of opinion with regard to the le- 
galty of paragraph 38, MCM, 1951. 

The position with respect to paragraph 38 
which has consistently commanded the alle- 
giance of a majority of the high military court 


_ was initially expounded by the late Judge Bros- 
man in 1953.“ Although expressing an inher- 
_ ent distaste for pre-trial relationships between a 
' convening authority and tribunals of his cre- 
_ ation, Judge Brosman observed that “on the 


whole, I incline to believe that seances of this 


_ nature are less necessary than dangerous.” 
| Nonetheless, the Judge expressed a firm opinion 


to the effect that the provisions of paragraph 38, 


' MCM, 1951, permitting pre-trial instructions to 








40. UCMJ, arts. 22-24, 33, 10 USC §§ 822-24, 833. 

41, MCM, 1951. 

42, Id. par. 38. 

43. United States v. Littrice, supra, note 38, at 496, 13 CMR at 52. 


| 44, Ibid. 
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court members by superior commanders did no 
violence to the intent of Congress. Judge Bros- 
man noted that prior to the enactment of the 
UCMJ, the Manual for Courts-Martial, 1949, 
interpreting and applying the Elston Act, con- 
tained a provision which was, in all material 
respects, identical to paragraph 38 of the present 
manual. Consequently, it was concluded that: 
Since a well-defined administrative interpretation was 
extant under the prior statute, and since that statute 
was substantially reenacted, I find it impossible to 
conclude that Congress intended to invalidate the pre- 
trial conference under the Uniform Code.* 


The torch originally ignited by Judge Brosman 
has since been passed to Judge Kilday who, al- 
though expressly invited to reject the Brosman 
logic upon ascending to the bench, unequivocally 
endorsed it instead.** 

Comprising a consistent and vocal minority 
of one with respect to the legal efficacy of para- 
graph 38, MCM, 1951, has been Judge Ferguson 
who, dissenting vigorously in United States v. 
Danzine,** maintained that the legislative his- 
tory of the UCMJ compels the conclusion that 
Congress intended to prohibit both the pre-trial 
lecture by a convening authority to an appointed 
court-martial, and the post-trial reprimand by 
the former of the latter with respect to the exer- 
cise of judicial responsibilities. In other words, 
Judge Ferguson has adopted a position that ap- 
proaches the status of a per se prohibition of all 
intercourse between military superiors and 
courts-martial prior to trial. In reaching this 
conclusion, the Judge relied upon the fact that 
the UCMJ represented a balancing of the essen- 
tial prerogatives of command with the legiti- 
mate demands imposed by Anglo-Saxon judicial 
experience; as a result, commanders were as- 
signed certain specific functions under the Code 
and, pursuant to Article 37, UCMJ, prohibited 
from any further participation whatsoever in 
the administration of military law. The merit 
of this position is strengthened, in the opinion 
of Judge Ferguson, by the fact that prior to the 
arrival of the UCMJ one of the more heinous 
forms of command control exercised over 
courts-martial was the so-called “pre-trial lec- 
ture.” Consequently, the Judge concluded that 
Congress intended its complete eradication. 

Notwithstanding the persuasiveness of Judge 
Ferguson’s position with respect to pre-trial 
communications between command and a court- 
martial the rather legalistic position fashioned 


45. Ibid. 

46. See United States v. Davis, 12 USCMA 576, 580, 31 CMR 162, 
166 (1961) (Kilday, J.) 

47. 12 USCMA 350, 354, 30 CMR 350, 354 (1961). 
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by Judge Brosman and adopted by Judge Kilday 
and Chief Judge Quinn represents the opinion 
of the Court at the present time. This is not to 
say, however, that the USCMA will tolerate all 
communications with court members prior to a 
trial by court-martial. Quite to the contrary, 
lectures, directives and policy communiques 
slanted toward actual or potential court mem- 
bers by military authorities have frequently 
been cited as constituting an unlawful interfer- 
ence with the judicial prerogatives of the 
offended court members.*® Furthermore, in 
evaluating the propriety of a contested pre-trial 
communication, the Court has maintained em- 
phatically that primary significance is given toa 
consideration of the subject matter of the con- 
troversial lecture or directive rather than to 
other circumstances of the case. Thus, in 
Danzine, Judge Latimer instructed that: 

We have on prior occasions considered cases involv- 
ing allegations of improper command influence and, 
when consideration is given to our holdings in this 
area, it is obvious that the subject matter of lectures 
dealing with military justice is the important con- 
sideration, and not whether they are delivered per- 
sonally by the commanding officer nor whether they 
are given to court members only.* 


Consequently, any attempt to distinguish be- 
tween permissible and improper pre-trial ut- 
terances must bottom itself upon a meaningful 
analysis of the subject matter of previously 
litigated pre-trial dialogues between command 
and court members. 

Viewed solely in the light of subject matter, 
the peculiarities of permissible pre-trial com- 
munications are imprecise and, therefore, ex- 
tremely difficult to enumerate. Nonetheless, 
an examination of pertinent opinions fashioned 
by the USCMA and of the subject matter rep- 
resented within each contested communication 
suggests that at least two general categories of 
unobjectionable pre-trial intercourse can be iso- 
lated on the basis of substance with a reason- 
able degree of certainty: (1) Discussions 
which may be comfortably described as advanc- 
ing broad and general instructions to court 
members pertaining to evidentiary matters or 
military judicial procedure, and which in no 
wise may be deemed coercive or directed to- 
ward a particular case or class of cases; and 


48. See, e.g., United States v. Johnson, 14 USCMA 548, 34 CMR 
328 (1964); United States v. Kitchens, 12 USCMA 589, 31 CMR 
175 (1961); United States v. Olson, 11 USCMA 286, 29 CMR 102 
(1960). The Court has held, however, that prejudicial error 
arising from improper command influence does not deprive the 
trial court of jurisdiction. United States v. Ferguson, 5 USCMA 
68, 17 CMR 68 (1954) (see concurring opini of Br » Duo 
for several interesting theories supporting the Court’s determi- 
na‘ion in this regard). 

49. United States vy. Danzine, supra note 47 at 351, 30 CMR at 351. 
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(2) Discussions which may be considered pro- © 
phylactic in nature due to unusual conditions 
of widespread notoriety existing within the ~ 


command. 

With respect to the initial category of fav- 
vored command discourse, it will be noted that 
the language herein employed closely parallels 
that of paragraph 38, MCM, 1951. In view 
of the majority position of the Court with re- 
spect to paragraph 38, there can be no contest- 
ing its legal effect. Curiously enough, however, 
very few cases involving pre-trial command 
communications have been sustained solely be- 
cause the substance thereof related broadly and 
generally to the areas outlined in the Manual. 
In one of the isolated instances where the 
USCMA did declare a contested document sub- 
stantively harmless, a majority of the Court 
determined that a controversial Seventh Army 
Circular fell within the spirit, if not the letter, 
of paragraph 88 in that it urged court members 
to assume a stance of impartiality with respect 
to deliberations on findings and sentence, and 
to arrive at a decision without recourse to 
sentimentality. 

Contrary to the paucity of decisions pertain- 
ing to the first suggested category of permis- 
sible pre-trial command control, a number of 
opinions have been drawn rejecting allegations 
of illegality with regard to communications 
that have been prompted by extenuating local 
conditions. For instance, in United States v. 
Carter, a pre-trial statement by the Com- 
mander-in-Chief of the United States’ forces in 
Europe pertaining to methods of improving 
American-German relations was considered 
substantively innocuous even though uttered a 
mere two weeks after the accused allegedly had 
raped a German girl of tender years. With 
respect to the contested communication, the 
Court concluded: “From its tenor, it is apparent 
the document was a prophylactic memorandum 
and not a court interference scheme.” * Simi- 
larly, in United States v. Navarre, * the Court 
gave judicial approval to the pre-trial remarks 
of a command representative who had mentioned 
the fact that a court member’s fitness report 
would be affected by the performance of his 
judicial duties. The decision in Navarre is 
even more impressive in view of the fact that 


previous cases had concluded that references to f 


fitness reports in pre-trial lectures could be con- 


(Continued on page 110) 
50. United States v. Littrice, supra note 38. 
51. 9 USCMA 108, 25 CMR 370 (1958). Accord, United States v. 
Hurt, 9 USCMA 735, 27 CMR 3 (1958). 
52. Id. at 113, 25 CMR at 375. 
53. 5 USCMA 32, 17 CMR 32 (1954). 














Bild sf 0e3 ilctact Arie © 


‘ Fan 


comm 
’ Soviet 
> of the 
} asac 
' theco 
- adequ 
- amon; 
» stipul: 
> can bi 
conce} 
sale ir 

» rates 
» foreig 
tions | 
that 5 
ried a 
sequel 
transi 
> the ur 
ping : 
tracte 
can be 
I. CUR 
N 


An} 
is fra 
cates 
would 
would 
who 1 
tendir 
confre 
tive ¢c 
area 
where 
staten 
' shall | 
> comm 
Unite 

In ¢ 
Sary t 


» *Comma: 
Law Di 
B.A. de 
York U 

> York bs 
States § 
rine stu 








pro- 
tions ~ 
| the © 





fav- 
that 
allels 
view 
h re- 
ntest- 
rever, 
mand 
ly be- 
y and 
anual. 
e the 
t sub- 
Court 
Army 
letter, 
mbers 
espect 
e, and 
rse to 


artain- 
ermis- 
ber of 
rations 
cations 
g local 
ates V. 
. Com- 
rees in 
roving 


sidered | 


tered a 
lly had 

With 
yn, the 
yparent 
‘andum 

Simi- 
e Court 
emarks 
ntioned 
, report 
. of his 
arre is 
act that 


ences to fF 
| be con- f 


page 110) 


d States v. 





Orie SOR 





_ Law Division, Office of the Judge Advocate General. 








UNITED STATES MERCHANT MARINE 
POLICY EXAMINED 


COMMANDER WILLIAM R. NEWSOME, USN* 


| _ OF THE USS. Merchant fleet to meet 


* commitments to carry surplus wheat to the 


Soviet Union in 1963 emphasized the condition 
of the U.S. Merchant Marine at that time and 


| as a consequence planted the seeds for much of 
' the controversy that has followed concerning the 
' adequacy of that fleet. 


It will be recalled that 
among the conditions of the sale was one that 
stipulated the wheat would be carried in Ameri- 
can bottoms when available. There was great 
concern that this stipulation might prevent the 
sale in view of the fact that American bulk cargo 
rates were running some $10 a ton higher than 
foreign ship rates. After considerable negotia- 
tions it was finally agreed on 3 November 1963, 
that 50% of the wheat purchased would be car- 
ried at $18 per ton, in American bottoms. Sub- 
sequent attempts to meet the commitment of 


transit in American bottoms failed because of 
the unavailability of American merchant ship- 


ping and the larger of the two shipments con- 

tracted for was moved in only 37.5% Ameri- 

can bottoms. 

I. CURRENT NATIONAL POLICY ON MERCHANT 
MARINE AS PROVIDED IN 46 U.S.C. 1101 


A. Purposes 


Any discussion of the U.S. Merchant Marine 
is fraught with controversy. There are advo- 
cates of expansion as opposed to those who 
would curtail the fleet. There are those who 
would extend subsidization as opposed to those 
who would abolish it. The advocates of ex- 
tending the concept of “effective control” are 
confronted with those who deny there is “effec- 
tive control.” It is impossible to find a single 
area relating to the U.S. Merchant Marine 
where all are in agreement, save the general 
statement of policy which provides that there 
shall be a merchant fleet capable of serving the 
commercial and security requirements of the 
United States. 

In order to evaluate future needs it is neces- 
sary to examine the current basis for our U.S. 


‘Commander Newsome is currently assigned to the Administrative 
He holds a 
B.A. degree from Brooklyn College and the LL.B. degree from New 
York University. Commander Newsome is a member of the New 





York bar, the bars of the Court of Military Appeals, and the United 
States Supreme Court. He recently participated in a Merchant Ma- 
rine study group in the Department of the Navy. 


merchant fleet and to decide initially whether we 
have the proper tools for providing for an ade- 
quateone. The many existing laws, regulations, 
agreements and orders which are associated 
with the U.S. Merchant Marine comprise the 
legislative and administrative basis for our 
present merchant fleet. Of necessity certain 
changes have been made through the years and 
the need for others will become apparent. No 
analysis can be complete unless the various posi- 
tions of the advocates and opponents of change 
are examined. Consequently an historical ap- 
proach to much of the legislation and adminis- 
trative acts will assist in an understanding of 
their purposes and will enable the reader to 
evaluate their present degree of utility for meet- 
ing the potential requirements of national 
defense. 

The Merchant Marine Act of 1936 has been 
called the Magna Carta of the American mer- 
chant marine. Primarily it realized the need for 
a healthy American merchant marine and 
breathed new life into the merchant marine fleet. 
It restored confidence to American shipyards 
and hope to seafaring trade. It actually imple- 
mented policy which had existed dormantly 
since it was first set forth in the earlier Mer- 
chant Marine Act of 1920 and reaffirmed in the 
Act of 1928. Its purposes were limited to: (1) 
securing a place in ocean transportation neces- 
sary to national defense and (2) properly pro- 
moting and developing foreign trade. The new 
tools made available in the act have, however, 
proved to be most effective in accomplishing 
these purposes. 


B. Policy Statement 


The current declaration of national policy 
with respect to the merchant marine is stated in 
Title 36 U.S. Code Sec. 1101. It provides: 


It is necessary for the national defense and develop- 
ment of its foreign and domestic commerce that the 
United States shall have a merchant marine (a) suffi- 
cient to carry its domestic water-borne commerce and 
a substantial portion of the waterborne export and 
import foreign comerce of the United States and to 
provide shipping service on all routes essential for 
maintaining the flow of such domestic and foreign 
water-borne commerce at all times, (b) capable of 
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serving as a naval and military auxiliary in time of 
war or national emergency, (c) owned and operated 
under the United States flag by citizens of the United 
States insofar as may be practicable, and (d) com- 
posed of the best-equipped, safest, and most suitable 
types of vessels, constructed in the United States and 
manned with a trained and efficient citizen personnel. 
It is declared to be the policy of the United States to 
foster the development and encourage the maintenance 
of such a merchant marine. 


C. Historical Development and Analysis 


This policy in its present form was expressed 
some 29 years ago at a time when the United 
States was essentially a self-sufficient nation. 
Today, in direct contrast to the situation in 
1936, the United States is a raw material im- 
porting country (particularly in petroleum and 
metals) dependent as never before on overseas 
transportation for importing raw materials and 
exporting manufactured goods. Consequently, 
that portion of the national policy as outlined 
in subsection (a) above, “sufficient to carry its 
domestic water-borne commerce and a sub- 
stantial portion of the water-borne export and 
import foreign commerce of the United States 
and to provide shipping service on all routes 
essential for maintaining the flow of such 
domestic and foreign water-borne commerce at 
all times”, is applicable today but to even a 
greater extent than envisioned by the framers 
of this legislation. Sino-Soviet competition as 
part of their political-economic war could not 
have been anticipated at the time of the declara- 
tion of this policy, but its terms are broad 
enough to allow implementation to meet the 
challenge of any future economic confrontation. 

The merchant marine has alternately been 
considered an instrument of peace and an instru- 
ment of war. The statement of national policy 
characterizing the merchant marine as a neces- 
sity of national defense has not been changed, 
but the period in which that policy is examined 
will reveal the tone of the times. Prior to World 
War I the merchant marine approached the 
vanishing point and again from 1920-1936 not 
a single ocean going dry cargo merchant vessel 
was constructed in American yards. Naturally 
the impetus provided by two World Wars sub- 
stantially increased our merchant fleet on both 
occasions, but the fading din of battle revived 
maritime apathy. Current preparedness pro- 
grams and studies projecting future inade- 
quacies have, however, focused the need for 
proper planning to fulfill the capabilities re- 
quired under section (b) of the statement of 
policy, above, “capable of serving as a naval and 
military auxiliary in time of war or national 


JAG JOURNAL 








emergency.” Other provisions of the act will 
permit unlimited expansion for emergency 
needs (§§ 210, 502 and 902 Act of 1936) subject 
only to allocation of funds. Consequently it | 
must be concluded that legislation to meet ; 
emergency or wartime capabilities as set forth ) 
in section (b) of the statement of policy has | 
been adequately provided for in the Act of 1936, | 

In a report of an Interdepartmental Commit. [ 
tee on Shipping Policy appointed in 1935 by the 


Secretary of Commerce with the approval of the | 


President, certain particular proposals with re. | 


gard to the U.S. merchant marine were set forth. 4 
Fundamental objectives were established there. | 
in providing in part that the U.S. merchant | 
marine should be privately owned, operated by | 
citizens of the United States, with vessels built | 
in the United States, and manned by U.S. offi- 
These objectives were considered desir- | 


cers. 
able: (1) to secure steamship service over routes | 
essential to our commerce which the steamship | 


services of other countries might not provide, | 
(2) to secure the beneficial effect of the control | 
of general shipping rates which the existence of | 
a U.S. controlled merchant marine assures, and | 


(3) to have available at all times a supply of ton- 


nage to meet our urgent needs in the event of the | 
withdrawal of foreign ships in time of crisis or 7 
emergency abroad. Other considerations were} 
the proper maintenance and organization of} 
American shipyards and the support of a Na-| 
Conse- | 
quently the basis for the statement of policy in} 


tional Merchant Marine Academy. 


subsection (c) above, “owned and operated} 


under the United States Flag by citizens of the} 
U.S. insofar as may be practicable,” is apparent | 
if the objectives outlined above are to be realized. | 
Implementation of this statement of national > 
policy is evidenced by the establishment of the} 
differential subsidy program for both the con-f 
struction and operation of merchant vessels. > 
With minor changes throughout the years these F 
subsidies have provided the needed impetus to} 
maintain a merchant fleet under the U.S. flag tof 
Projected needs are how-f 
ever, presently cause for concern and there are > 
varied opinions as to how these needs can be met 
both within and dehors the framework of thef 





meet current needs. 


Act of 1936. 


That part of the national policy which pro- 
vides that our merchant marine shall “(d) bef 


composed of the best-equipped, safest, and most 


suitable types of vessels constructed in the U.S.F 
and manned with trained and efficient citizen} 


personnel,” forms the basis for those advocates 


of a commercially competitive merchant fleet} 
with a minimum of subsidy. Their position ‘is 
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ct wil] | that the answer to foreign competition is mecha- 
rgency | nization and automation in both ships and ocean 
subject | terminals which will permit the United States 


ntly it/) to compete successfully in the world market. 
> meet i The suitability of ships for national defense 


t forth)) purposes is insured under the Act of 1936. 
icy has |) Provisions are contained therein for the incor- 
f 1936, |) poration of national defense features on ships 
ommit. | built under construction subsidies. In addition, 
| by the | extensive and comprehensive research and de- 
lof the}, velopment programs insure the modernization 
vith re. | of these ships. The manning of our merchant 





t forth, |) fleet is carefully regulated by Title III of the Act 
1 there. |, and only under unusual circumstances are de- 
erchant |) partures from the stated policy, requiring that 
ated by | ships be manned by citizen personnel, permitted. 
Is built | 
LS. offi. | 
1 desir-/) The declaration of national policy with re- 
r routes |) spect to the merchant marine as contained in the 


D. Adequacy 











amship | Act of 1986 is therefore sufficiently broad in 
provide, | scope and flexible in application to accommodate 
control | our present needs. A revitalized, competitive 
tence of || merchant marine which can be self-supporting 
res, and} js the ideal. Whether this goal can be attained 
y of ton-| through modernization and automation is specu- 
it of the | lative; but however the ideal can be obtained 
criSiS OF |) there is nothing in our present national policy 
ns were} which would obstruct any foreseeable plans for 
ation of} modernization and expansion. 
f a Na-p 
Conse-} Il. RESPONSIBILITY OF SECRETARY OF COMMERCE 
policy in FOR CARRYING OUT THE NATIONAL POLICY, 
yperated} TITLE 46 U.S. CODE SEC. 1120 
is of the 
upparent } A. Historical Development 
—s _ The Secretary of Commerce traditionally has 
myer /not been charged with the responsibility of 
pa : carrying forward the national policy as set forth 
ae _ inthe Merchant Marine Act of 1936. Originally, 
a presen _ under the Act, this responsibility was vested in 
tus toh the United States Maritime Commission al- 
a fies to}, though serious consideration had been given at 
ote ho wy.) the time the Act was introduced to placing much 
nove oll of the responsibility for its enforcement under 
sos To al the Secretary of Commerce. (Senate Report 


ke of the 1226, 74th Cong., Ist Sess., on Merchant Marine 
| Act of 1936). It was reasoned that the vesting 

nich pee of this responsibility in the Interstate Com- 
“(d) be » Merce Commission was inappropriate because 
7 4 meal although it is concerned with transportation, it 
the USE is essentially a regulatory body dealing with 
+ eltiont transportation over land, principally railroads. 
we ema Burdening the newly created Maritime Commis- 
vant fleet Sion with the responsibility was also considered 


to be inappropriate because it was obvious that 


osition ‘is F 





it would be immediately unable to cope with the 
many problems heaped upon it. In spite of these 
misgivings the Commission was initially saddled 
with all of the regulatory and administrative 
responsibilities under the Act of 1936. The 
United States Shipping Board had applied itself 
with some degree of success under the earlier 
Merchant Marine Acts of 1920 and 1928 and it 
was reasoned that the U.S. Maritime Commis- 
sion would similarly be in the best position to 
oversee and be responsible for carrying forward 
the national policy. 

It was not long after the Act of 1936 had been 
put to its most severe test during World War II 
that the inadequacies of this delegation of re- 
sponsibility were recognized. 

In 1947 the President’s Advisory Committee 
on the Merchant Marine, and in 1948 a manage- 
ment survey of the Senate Committee on Ex- 
penditures in the Executive Department and the 
Hoover Commission agreed that the Maritime 
Commission’s position was anomalous. It was 
an independent agency of the executive branch 
of the Government outside the control of the 
President since he had no authority to require 
that it conform with the general policies of the 
Government. The matters with which the Com- 
mission dealt affected many other departments 
and agencies but it was able to operate without 
regard to national policy. In performing its 
quasi-judicial, quasi-legislative and regulatory 
duties there was an advantage in shielding it 
from political influence and reprisal. However, 
as a promotional agency, as an operating arm 
of the Government and as a potential military 
auxiliary it was considered that it should be 
controlled directly or indirectly by the President 
and be operated in conformance with current 

national policy. 

The Hoover Commission recognized that the 
main objection to the Maritime Commission was 
that it was at the same time both regulatory 
and operating and promotional. It felt that 
these regulatory functions should be performed 
by an organization separate from that which is 
responsible for the operating and promotional 
activities. 

Plan #21 of the Reorganization of 1950 pro- 
posed placing many of the functions of the Mari- 
time Commission under the Secretary of Com- 
merce. In establishing the Department of Com- 
merce the Congress had provided in the organic 
act of the Department that: 

It shali be the province and duty of the said Depart- 

ment to foster, promote and develop the foreign and 

domestic commerce . . . shipping . . . and the trans- 

portation facilities of the U.S. 
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Consequently it seemed logical that the Secre- 
tary of that Department should have the respon- 
sibility for carrying forward the national policy 
of the United States with regard to the mer- 
chant marine. This proposal was not met with 
unanimous approval. Opponents feared that 
the problems of the merchant marine would be 
too far removed from those who were familiar 
with them and that bureaucratic control would 
cause the whole system to bog down in politics. 

The advocates of the plan reasoned that it 
would eliminate the objectionable merger of 
regulatory and promotional functions, previ- 
ously discussed; that it would improve the gen- 
eral administration of the Maritime Commis- 
sion; that all facilities of the Department of 
Commerce could be effectively used; and that 
trade routes could easily be controlled by Con- 
gress although there was no reason to fear the 
Secretary would abuse his authority with regard 
to their scheduling. The Director of the Bureau 
of the Budget strongly favored the plan envi- 
sioning it as “the development of a sound 
and effective organization of transportation 
programs.” 

The Plan became effective on 24 May 1950. 
It created a three member Federal Maritime 
Board assigned the responsibility of the regula- 
tory functions under the Act of 1936 and the 
authority to determine and award construction 
and operational subsidies, the determination of 
such awards not being subject to modification. 
Also created was a Maritime Administration 
which assumed most of the administrative func- 
tions of the deposed Maritime Commission. All 
other functions were transferred to the Secre- 
tary of Commerce and he was made generally 
responsible for giving guidance to the Maritime 
Board. The Maritime Administration was 
placed under the Secretary and the responsibil- 
ity for carrying forward national policy was 
vested directly in the Secretary. 

In 1961 it again became apparent that the 
organization established in 1950 was unsatis- 
factory, particularly relating to the authority 
vested in the Federal Maritime Board to award 
subsidies and related promotional functions. 
Accordingly, in 1961 Reorganization Plan +7 
abolished the Federal Maritime Board and es- 
tablished in its place the present Federal Mari- 
time Commission. Its functions were now 
limited to regulatory ones. The determination 
and award of subsidies and other promotional 
and operating activities were concentrated in 
the head of the Department of Commerce. The 
Maritime Administration was retained in essen- 
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tially the same capacity as provided for in the | 
Reorganization Plan of 1950. The Secretary of © 


Commerce redelegated his newly acquired au. 
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thority, to determine and award subsidies, to the & 
Maritime Subsidy Board of the Maritime Ad. | 
ministration. 
Section 1120 of 46 U.S.C. therefore currently 
provides: 
It shall be the duty of the Secretary of Commerce to 
make a survey of the American Merchant Marine, as Se 
it now exists, to determine what additions and replace. F 
ments are required to carry forward the national pl 
policy declared in section 1101 of this title, and the qu 
Secretary is directed to study, perfect, and adopt a w 
long-range program for replacements and additions to pe 
the American Merchant Marine so that as soon as pi 
practicable the following objectives may be accom- 
plished: 
First, the creation of an adequate and well-balanced 
merchant fleet, including vessels of all types, to 
provide shipping service on all routes essential for I 
maintaining the flow of the foreign commerce of the Cor 
United States, the vessels in such fleet to be so tiol 
designed as to be readily and quickly convertible par 
into transport and supply vessels in a time of na- por 
tional emergency. In planning the development of nor 
such a fleet the Secretary is directed to cooperate me: 
closely with the Navy Department as to national I 
defense needs and the possible speedy adaptation of the 
the merchant fleet to national defense requirements. ) 
Second, the ownership and the operation of such a ma. 
merchant fleet by citizens of the United States in- cha 
sofar as may be practicable. Third, the planning of stu 
vessels designed to afford the best and most complete for 
protection for passengers and crew against fire and cha 
all marine perils. sib 
It is obvious therefore, that the Secretary} ‘T° 
of Commerce now has vested in him the au-p 4" 
thority and responsibility to carry out the na-f °° 
tional policy with vigor and effectiveness. yal 
B. Executive Order 10999 of 1962 = 
c 
In 1961 the Director of the Office of Civilf dec 
Defense Mobilization issued Preparedness Or-f sha 
der No. 2 which was essentially the same as thef °F 
present Executive Order 10999 of 1962, assign-F by 
ing certain emergency preparedness functions— Wit 
to the Secretary of Commerce. It provides inf &™ 
part: an} 
Section 1. Scope. The Secretary of Commerce... oa 
shall prepare national emergency plans and develop per 
preparedness programs covering: 
(a) Development and coordination of over-all unc 
policies, plans, and procedures for the provs the 
of a centralized control of all modes of transporta- thr 
tion in an emergency for the movement of passenger or 
and freight traffic of all types, and the determina- ses 
tion of the proper apportionment and allocation off citi 
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the total civil transportation capacity, or any por- 
tion thereof, to meet over-all essential civil and 
military needs. 
(b) Federal emergency operational responsibili- 
ties with respect to: ships in coastal and 
intercoastal use and ocean shipping, ports and port 
facilities; and the Saint Lawrence, except those 
elements of each normally operated or controlled by 
the Department of Defense. 
* * * 
Section 2. Transportation Planning and Coordination 
Function. The Secretary shall develop long range 
programs designed to integrate the mobilization re- 
quirements for movement of all forms of commerce 
with all forms of national and international trans- 
portation systems including air, ground, water, and 
pipelines, in an emergency; .... 
C. Additional Authority and Respon- 
sibility of the Secretary of Com- 
merce for Emergency Preparedness 


Essentially this order vests in the Secretary of 
Commerce the responsibility for preparing na- 
tional emergency plans and developing pre- 
paredness programs covering all modes of trans- 
portation with the exception of those elements 
normally operated or controlled by the Depart- 
ment of Defense. 

Under Sections 210 and 502 of the Act of 1936, 
the Secretary is empowered and required to 
make periodic surveys of the American mer- 
chant marine and shipbuilding capacity and to 
study, perfect and adopt long-range programs 
for replacements and additions to the U.S. Mer- 
chant Marine. E.O. 10999 reaffirms this respon- 
sibility and also clearly defines the Secretary’s 
responsibilities with regard to supporting facili- 
ties and allied transportation media for emer- 
gency planning. 

Section 902(a) of the Act of 1936 provides in 
part “Whenever the President shall proclaim 
that the security of the national defense makes 
it advisable or during any national emergency 
declared by proclamation of the President, it 
shall be lawful for the Commission to requisition 
or purchase vessels or other watercraft owned 
by citizens of the U.S. or under construction 
within the U.S. or for any period during such 
emergency, to requisition or charter the use of 
any such property.” 

Under the Emergency Foreign Vessels Acqui- 
sition Act (P.L. 569, 83d Cong., 2d Sess) in any 
period during which vessels may be requisitioned 
under § 902 of the Merchant Marine Act of 1936 
the President is authorized and empowered 
through the Secretary of Commerce to purchase 
or to requisition or to take over title to or pos- 
session of any merchant vessel not owned by 
citizens of the United States which is lying idle 


in waters within the jurisdiction of the U.S., 
including the Canal Zone, and which the Presi- 
dent finds necessary to the national defense. 

By law and executive order there is therefore 
conferred on the Secretary of Commerce both 
the responsibility and the authority to develop 
and coordinate planning for such merchant 
shipping needs as a national emergency would 
require. 


III. INTERDEPARTMENTAL AGREEMENT BETWEEN 
THE DEPARTMENT OF COMMERCE AND THE DE- 
PARTMENT OF DEFENSE PROVIDING FOR THE 
DEPARTMENT OF DEFENSE SHIPPING REQUIRE- 
MENTS (WILSON-WEEKS AGREEMENT OF 1954) 
AND FLAGS OF CONVENIENCE 


A. Shipping Necessary to the Department of 
Defense on Continuing Basis and in Case of 
Emergency; Nucleus Fleet 


There is in addition a responsibility placed on 
the Secretary of Commerce to operate a substan- 
tial part of U.S. controlled ocean shipping to 
provide sealift for the Department of Defense 
during times of emergency and at other times. 
An agreement providing for this sealift capabil- 
ity is the Wilson-Weeks Agreement of 1954. It 
recognizes the necessity for the Department of 
Defense to have under its exclusive custody, 
jurisdiction and control at all times, a nucleus 
fleet of size and composition to meet current 
conditions and military requirements. The 
availability of such a nucleus fleet to the Depart- 
ment of Defense not only assures rapid response 
to its needs but also provides a base for expan- 
sion and opportunity for invaluable training and 
experience for those personnel who are assigned 
to its management. In times of national emer- 
gency one of the most critical problems is ob- 
taining personnel who can manage expanded 
ocean shipping necessary for sealift. Manage- 
ment experts from commercial shipping lines 
are available in limited numbers to assist, but 
maintaining a nucleus force, experienced in 
present and prospective needs of the Depart- 
ment of Defense, will permit more rapid and 
orderly expansion in time of national emer- 
gency. 

The framers of the Wilson-Weeks agreement 
did not envisage at the time of its adoption the 
wide range of contingencies which may confront 
the Department of Defense requiring commer- 
cial ocean shipping support and procedures re- 
garding the use of U.S. controlled ocean ship- 
ping. Consequently, there is a present need to 
update this agreement to reflect such changes 
and delineate the responsibilities of agencies of 


99 MARCH-APRIL 1965 








the Department of Defense and Commerce ac- 
cordingly. 


B. Foreign Flags Under Effective Control 


A significant part of the U.S. Merchant 
Marine fleet reserve for mobilization purposes 
consists of those ships being operated by U.S. 
interests under foreign flags, sometimes re- 
ferred to as “flags of necessity” or “flags of con- 
venience.” These are ships to which subsidy aid 
is not available because they are not operated 
as liners on essential trade routes. Accordingly, 
U.S. operators find it uneconomical to use U.S. 
flag ships because of the high operating costs. 
Consequently, these ships, although essentially 
U.S. owned, are registered primarily in the coun- 
tries of Panama, Liberia and Honduras (PAN- 
LIBHON). They are engaged in purely com- 
mercial foreign trade and are comprised mostly 
of tankers and dry bulk carriers. The practice 
was initiated prior to World War II and during 
the war they were promptly assimilated into the 
war effort and greatly contributed to the efforts 
of the United States and its allies. They have 
since been considered a significant part of the 
United States capability and in effect under 
United States control for mobilization purposes. 

The U.S. owners have resisted all efforts to 
place these ships under U.S. flags, contending 
that foreign registry is an economic necessity 
without which they would be unable to operate 
because they could not compete in international 
trade with low-cost foreign shipping. They 
have threatened to sell their ships to foreign 
shipping interests if they are denied the right 
to operate under foreign flags. 

Naturally the United States would prefer to 
exercise complete control over these ships, par- 
ticularly in the event of a national emergency, 
but in the absence of this ideal, effective control 
has been substituted. This control is predi- 
cated principally on assurances by the owners 
that specific ships will revert to U.S. control in 
such event. A limited number of former U.S. 
flag vessels transferred to PANLIBHON reg- 
istry are under effective control as a result of 
stipulations in the Transfer Contract Approvals 
granted by the Maritime Administration. 
There are, however, no assurances by the coun- 
tries of registry and no governmental treaties 
provide for this reversion. 

“Effective control” of these ships has become 
a heated issue particularly with the maritime 
unions who regard it as a tenuous theory se- 
verely weakened by recent events in Cuba and 
Panama. 
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Proponents of the “effective control” theory 


point out that there are no restrictions in the | 


existing maritime laws of the countries con- 
cerned which restrain U.S. control over these 
ships; that the national bond of allegiance of 
the owners to the United States augmented by 
written agreements strengthens U.S. control; 
that the countries in which these ships are reg- 
istered have limited capabilities to operate and 
maintain these vessels and would be unable to 
expropriate U.S. property or dispute U.S. as- 
sumption of control; that the United States 
would afford these ships the best protection in 
time of war and they would gravitate back to 
the United States; that the U.S. government 
will provide war risk insurance to these ships 


‘and that § 902 of the Merchant Marine Act of 


1936 empowers the Maritime Commission to 
requisition or purchase ships owned by citizens 
of the United States and these rights are stipu- 
lated in all Maritime Administration approvals 
of transfer to PANLIBHON flags. 

Opponents of the “effective control” theory 
are generally the same interests which oppose 
registry and operation of U.S. owned ships 
under “foreign registry’; foreign shipping 
interests, foreign governments and U.S. and 
international maritime labor organizations. 
Their arguments are that the introduction of the 
U.S. merchant ships into foreign registry cre- 
ated unfair competition with foreign interests, 
depressed seamen’s wages and presented owners 
with unfair tax advantages in their operation. 
They deny that “effective control” of these ships 
by the United States exists and point out that 
in time of national emergency or war these 
shipping interests could choose to ignore their 
agreements and use their ships for trade out- 
side the combat area denying their use to the 
United States. 

Perhaps the most serious threat to the avail- 
ability of the “effective control’ fleet is the atti- 
tude of the owners and operators. Their fear of 
labor boycott and the possibility of U.S. inter- 
vention in their operation has been evidenced by 
a reluctance to expand under the PANLIBHON 
registries. Many have turned to registry under 
traditional maritime flags of Western Europe 
for practical and economical purposes. It must 
be realized however, that effective control of 
these ships is greatly diminished and in some 
cases lost. 

The undeniable facts of the situation must 
therefore be realized. The United States de- 
pends on “effective control” of the “foreign 


(Continued on page 102) 
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ASSISTANT JUDGE ADVOCATES GENERAL 





Captain Alm, Assistant Judge Advocate General for In- 
ternational and Administrative Law, formerly served as 
Assistant Judge Advocate General for Military Justice. 
His prior duty assignments include Chairman of the Joint 
Services Committee for Revision of the Manual for 
Courts-Martial; the Administrative Law and Legislative 
Divisions of the Office of the Judge Advocate General; 
Force Legal Officer, Commander Destroyer Force, U.S. 
Atlantic Fleet; and tours of duty in the Eleventh Naval 
District, San Diego, California, and in Pensacola, Florida, 
and London, England. A graduate of the George Wash- 
ington University Law School, Captain Alm practiced law 
in Washington, D.C., for six years prior to his entry into 
the Navy. During World War II he served at the Naval 
Operating Base Iceland and as Flag Secretary to Com- 
mander Training Command Atlantic Fleet. He is a mem- 
ber of the American Bar Association, the Federal Bar 
Association, the American Society of International Law 
and the Inter-American Bar Association. 





Captain Smith is Assistant Judge Advocate General for 


- Personnel, Reserve and Planning and is the Public Infor- 
Be mation Officer for the Office of the Judge Advocate 


General. Captain Smith is a graduate of both the College 


' and the Law School of the University of Virginia. From 
» 1939 to the time of his entry into the Navy he was 
' engaged in the private practice of law in New York City. 
' Following line duties in World War II, he was accepted 
for Special Duty in Law in 1946. Prior to his present 
_ assignment, Captain Smith served on the staff of various 
force and type commanders including tours of duty in 
_ the Philippines and in England. He is a graduate of the 
| Career Course of the Army Judge Advocate General’s 
School. Captain Smith is a member of the American Bar 
_ Association, the Federal Bar Association and the Inter- 
' American Bar Association. 
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Captain O’Malley, Assistant Judge Advocate General 
for Military Justice, was formerly District Legal Officer 
Third Naval District and Staff Legal Officer Commander 
Eastern Sea Frontier. Captain O’Malley entered the 
Navy in April 1942 and served for eighteen months at sea 
as an Armed Guard Officer in the Pacific. His other duty 
assignments have been Assistant District Legal Officer, 
Eleventh Naval District; Special Legal Assistant to the 
Secretary of the Navy and Assistant Secretary of the 
Navy (Personnel and Reserve Forces); Force Legal Offi- 
cer for Commander in Chief, U.S. Naval Forces Europe 
and Commander in Chief Specified Command. He was 
Chairman and U.S. Navy member of the Interservice 
Legal Committee established by Commander in Chief U.S. 
Forces Europe. Captain O’Malley is a graduate of the 
University of Notre Dame and Chicago Kent College of 
Law. He is a member of the bar of the State of Illinois, 
the American Bar Association, American Society of Inter- 
national Law and the Federal Bar Association. 
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U.S. MERCHANT MARINE POLICY 
(Continued from page 100) 


registry” ships for a substantial part of its re- 
serve mobilization fleet. Loss of that control 
either by migration of these ships to other coun- 
tries or sale to foreign shipping interests would 
significantly adversely affect our emergency 
mobilization capabilities. Although the present 
situation is not ideal the United States must 
either choose a course of substantially increas- 
ing the subsidy program to include all U.S. ship- 
ping engaged in competitive foreign trade (ata 
tremendous cost) or it must protect and attempt 
to preserve those U.S. owned and controlled mer- 
chant ships which are registered under “‘foreign 
flags.” 


IV. PRESENT THEORY OF CENTRALIZATION OF 
TRANSPORTATION 


Centralization of transportation programs 
under the Department of Commerce permits in- 
telligent planning and budgeting of Federal 
transportation activities. In addition it coordi- 
nates widely scattered transportation functions 
throughout the executive branch. It therefore 
makes it possible for Congress and the President 
to hold a single official responsible and account- 
able for the effective conduct of all aspects of 
this program including size and character of the 
fleet under the U.S. flag, the need for Govern- 
ment assistance, and requirements for appropri- 
ations to support subsidy programs. 

There have been proposals to fragment this 
central control by delegating to those depart- 
ments of the government immediately concerned 
with transportation, the responsibility for main- 
taining shipping necessary to their prospective 
needs. It would follow that a considerable part 
of this allocated shipping would be inactive for 
extensive periods of time and consequently 
maintained in a “mothball” status with some 
predetermined period of readiness. These re- 
serve ships would be withdrawn from the con- 
trol of the Maritime Administration in that it 
would have no authority to provide for their 
operation and consequently their only purpose 
for existence would be to meet the needs of the 
department of the government to which they 
were allocated. 

The advantages of such a plan are apparent 
and as its advocates suggest, the construction 
and operating differential subsidies with re- 
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gard to these ships would be eliminated. The | 
economy of this position, however, has raised 7 
some doubts by other reviewers and it is con- © 
sidered that its application would be dependent 
upon a cost study of the proposal. Addition- 
ally, the introduction of another responsible 
agent into the picture would only tend to delay 
transactions between the Maritime and the op- 
erators relating to vessels in the Reserve Fleet. 
It would appear that under the present law, im- 

plemented by interdepartmental agreements, ) 
the maintenance of the Reserve Fleet by the | 
Department of Commerce and its availability | 
to other governmental agencies as their needs | 
arise is well provided for. 








~ 


~_— 
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Vv. ADEQUACY OF PRESENT LAWS AS BASES FOR ' 
CHANGE AND EXPANSION OF CAPABILITIES 


The present status of the laws and regula- | 
tions as they pertain to the merchant marine 
reflects a series of well coordinated and re- | 
markably flexible authorities which will permit | 
implementation to provide for any foreseeable | 
need for our national security. If funds are | 
available and they are budgeted as required 
there is no restriction in the law or regulations 
which would inhibit or delay unlimited expan- 
sion of our merchant fleet. 

The Merchant Marine Act of 1936 has with- 
stood the test of time and application and those 
authorities who have been assigned the respon- 
sibility for its administration have found it to | 
be a most practical and workable tool. It has 
had growing pains as has all legislation regu- | 
lating phases of the expanding national econ- 
omy and defense. Amendments, agreements, 
reorganizations and allied legislation have, how- 
ever, kept it current and maintained its utility. 

The responsibility of the Secretary of Con- 
merce under the Act is clear and his allied re- 
sponsibility for emergency preparedness is | 
carefully outlined in the executive orders of the 
President, 
decentralization, the present system appears to 
be an efficient, workable one which delegates 
authority for policy making decisions to 4 
branch of the government directly responsible 
to the executive. Experience has taught that 
in those areas where centralization is desirable 
in peacetime, it becomes a necessity during 
periods of emergency. 











Notwithstanding the advocates of | 
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| SOME COMMENTS ON MEDICAL NEGLIGENCE 


LIEUTENANT JOHN J. O'NEILL, JR., USNR* 


a F A PHYSICIAN make a deep incision on 

a man with his bronze lanclet and cause the 
man’s death, or operate on the eye sockets of 
a man with his bronze lanclet and destroy the 
man’s eye they shall cut off his hands.”: This 
small excerpt from the Code of Hammurabi il- 
lustrates the fact that, from the earliest time, 
the medical practitioner stood in danger of 
punishment if he performed his work carelessly 
or erroneously. Although the laws prescribing 
punishment by amputation have been erased 
from the books, the medical practitioner today 
is subject to civil liability, and even criminal 
penalties, in some cases, if he commits mal- 
practice. A member of the medical team of the 
United States Navy is no exception. 

There are those in the Armed Services and 
in private practice, who insist that when re- 
ferring to medical treatment the term malprac- 
tice is erroneous and misleading. This word, 
those people say, creates the wrong impres- 
sion; instead they would call this topic “profes- 
sional negligence,” and define it as a failure by 
medical men to exercise that degree of skill and 
care which is commonly possessed by other rep- 
utable practitioners in the community in treat- 
ing similar cases.2 Also included within the 
scope of this article will be what might be 
called nonprofessional negligence, that is, im- 
proper or negligent treatment by members of 
the hospital staff who do not hold a degree in 
some field of medicine, e.g., hospital attend- 
ants, corpsmen and other such personnel. The 
people in this latter category are employees of 
the United States as are the doctors, and they 
constitute a part of the medical team. These 
nonprofessionals are also under a duty to per- 
form in accordance with a standard of care.’ 
Therefore, this article is concerned with negli- 
gence, both professional and nonprofessional, of 


*Lieutenant O’Neill attended Georgetown University, receiving an 
A.B. degree (History and Philosophy) from the College of Arts and 
Sciences in 1958 and an LL.B. degree in 1961 from the Law Center. 
Following graduation from law school Lieutenant O’Neill entered 
the U.S. Navy. He is stationed at the Pentagon, attached to the 
Office of the Judge Advocate General, Litigation and Claims Divi- 
sion, and is presently Head, Torts and Frauds Branch. He is a 
member of the D.C. Bar Association, the American Bar Association, 
and the Phi Delta Phi Legal Fraternity. He is admitted to practice 
before the U.S. Court of Appeals for the D.C. Circuit; U.S.D.C., 
D.C.; the U.S. Court of Claims; and the Court of Military Appeals. 





1, Babylon C 2250 B.C., Section 218; Smith, Origin and History of 
Hebrew Law 211, 212 (1931). 

2. Regan and Moritz, Handbook of Legal Medicine 32 (1956). 

3. Wood v. Miller, 158 Ore. 444, 76 P. 2d 963 (1938). 


naval personnel in the treatment of other serv- 
ice personnel and their dependents. However, 
because the service practitioner is subject to the 
same standards as the private practitioner, 
viewpoints and cases involving both the civilian 
and military will be discussed. For the sake of 
convenience the subject will be referred to here 
as malpractice. 

Malpractice has been defined above as the 
failure by medical men to exercise the skill 
and care that others in the profession and in the 
same community and situation would utilize.‘ 
This “degree of skill or care” is an important 
concept.. It is not something which can be de- 
fined in textbooks or set down in print as such; 
it is the procedures and methods employed by 
a hypothetical man. However, this man is not 
a civilian or a military layman; he is a medical 
practitioner and the special knowledge or skill 
of which he is possessed must be taken into ac- 
count,> and consequently, the standards by 
which he is regulated will be far above those 
which the layman would employ. When there 
is a deviation from the accepted mode of treat- 
ment, and damage or injury results, in many 
cases a suit will follow against the practitioner 
or his employer, or both. 

To illustrate: The dependent 9-year-old son of 
a chief petty officer complains of a soreness in 
his stomach. His father brings him to a United 
States Naval Hospital to be examined. It is 
determined by the medical personnel at the Navy 
hospital that the boy is suffering from appendi- 
citis and that an emergency operation is neces- 
sary. Following the emergency operation an 
infection sets in and the boy is required to under- 
go further treatment to alleviate this infection. 

As a result of the further treatment he misses 
school, suffers intolerable pain and discomfort 
and must spend many weeks in the hospital. 
The son, by a guardian, now brings a suit 
against the United States under the Federal Tort 
Claims Act * charging the medical personnel at 
the hospital with malpractice in the treatment 
rendered to him. The issue to be decided in 
court would then be whether or not the doctor 
who performed the appendectomy had utilized 





4. Regan and Moritz, op. cit. supra note 2, at 32. 

5. Restatement, Torts, Section 289, Comment n. 

6. Act of August 2, 1946, Ch. 753, 60 Stat. 842; 28 United States 
Code, §§ 1291, 1346(b)(c), 1402(b), 1504, 2110, 2401, 2402, 2411, 
2412, 2671-2680. 
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that amount of care and skill which would have 
been used by the “ordinary doctor” in that com- 
munity. The “degree of skill or care” used as 
a guide line is that skill which is peculiar to the 
locale in which the treatment was rendered’ 
or which is peculiar to similar localities.* This 
“same or similar locality” rule would seem to be 
the better principle to follow for the service 
practitioner because of the remote location of 
some military facilities.° 

The standard of care for an ordinary general 
practitioner is less than that of a specialist.’° 

The plaintiff has the burden to show the causal 
connection between the injury complained of 
and negligence of the physician. In other words, 
the burden of proof is on the plaintiff." 

Because a very special degree of skill is in- 
volved, expert testimony is necessary to prove 
that negligence on the part of a physician is 
present.’? However, because of the refusal, in 
some cases, of one physician to testify against 
another,"* some courts have allowed the doctrine 
of res ipsa loquitur (the thing itself speaks) to 
be used where any layman could decide that 
erroneous treatment had been rendered, as for 
example, when an object is left in a closed surgi- 
cal wound.** 

Generally speaking, the doctrine of respon- 
deat superior (let the master answer) will be 
applied to these professional men.** Allan H. 
McCoid discusses the vicarious liability of hos- 
pitals in his article “Care Required of Medical 
Practitioners” appearing in Roady and Ander- 
sen, Professional Negligence, 62 (1960) : 

For some time, the courts were reluctant to impose any 

liability upon hospitals for the conduct of nurses and 

staff members in the operating room, either on the 
theory that these were “professional activities” over 
which the hospital could not have a right of control 
since it was not competent to practice medicine “ or 


7. Booth v. United States, 155 F. Supp. 235, 238-239 (Ct. Cl. 1957). 

. Whitesell vo. Hill, 101 Iowa 629, 70 N.W. 750 (1897). Accord, 
Rodgers v. Lawson, 170 F. 2d 157, 158 (D.C. Cir. 1948). 

9. See Canon v. United States, 111 F. Supp. 162 (N.D. Cal. 1953), 

aff'd, 217 F. 2d 70 (9th Cir. 1954). 

Booth v. United States, supra note 7, at 238; Restatement, Torts, 

Section 299, Comment d. 

Restatement, Torts, Section 291, Subsection 1, 

Hohenthal v. Smith, 114 F. 2d 494 (D.C. Cir. 1940). 

12. Derr v. Bonney, 38 Wash. 2d 678, 231 P. 2d 637 (1951). 

. See discussion of “conspiracy of silence” infra. 

14. Johnston v. Rodis, 151 F. Supp. 345 (D.D.C. 1957), rev’d, 251 

F. 2d 917 (D.C. Cir. 1958); Christie v. Callahan, 124 F. 2d 825, 

828 (D.C. Cir. 1941). 

Harlan v. Bryant, 87 F. 24 170 (7th Cir. 1936). 

This view was largely limited to New York, where it originated in 

Schloendorff v. Society of New York Hosp., 211 N.Y. 125, 105 

N.E. 92 (1914), 52 L.R.A. (n.s.), 505 (1914) (nonliability of 

hospital for acts of physician and nurses in performance of 

unauthorized operation), and further refined in Phillips v. Buf- 

falo General Hosp., 239 N.Y. 188, 146 N.E. 199 (1924) (nonliabil- 

ity for acts of orderly performing work normally done by nurse) ; 

Sheehan v. North Country Community Hosp., 273 N.Y. 163, 7 

N.E. 2d 286 (1937) (liability for negligence of “ordinary em- 
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10. 


11. Comment 6; 


15. 
16. 


on the theory that the nurses and others became “bor- 
rowed servants” of the head surgeon, and, for the time 
being, were subject to his exclusive right of control.” 
. .. There has been a growing tendency in recent 
years, however, to recognize that hospitals may be 
liable for the miscarriage of those services which hos- 
pitals normally provide patients, including the pro- 
fessional services of staff members. (Footnotes in 
original.) 


Let us look at the problem of who can sue the 
United States Government and how. Prior to 
1946 ** anyone desiring to sue the Government 
for wrongful acts had to obtain permission from 
Congress. This entailed a special bill and it be- 
came quite a cumbersome procedure involving 
voluminous paper work by members of both the 
legislative and executive branches of the gov- 
ernment. Therefore, in 1946, the Federal Tort 
Claims Act ® was passed waiving sovereign im- 
munity and allowing suit against the United 
States for wrongful acts or omissions. Since 
this is the only method (exclusive of admiralty 
and maritime matters) today of suing the gov- 
ernment for a wrongful act, all malpractice (for 
professional and nonprofessional negligence) 
suits are brought under the mantle of this act. 
Such an action must be brought in a United 
States District Court and the law of the place 
where the tort allegedly occurred is the substan- 
tive law used by that court. The procedural 
rules are the court’s own.” Although Rule 8 (a) 
Federal Rules of Civil Procedure requires the 
plaintiff to include in his complaint, “a short and 
plain statement of the claim showing the plain- 
tiff is entitled to relief’’, he is not required in his 
pleading to set his case down in exact detail; 
he is not required to plead his evidence.* 
An action against the United States may not 
be brought by a serviceman for injury resulting 
from medical treatment rendered to that service- 





ployee”); Berg v. New York Society for Relief of the Ruptured 
and Crippled, 1 N.Y. 2d 499, 136 N.E. 2d 523 (1956) (liability 
for nonprofessional employees). The latter case sheds consid- 
erable doubt on the administrative-professional or dical dis- 
tinction, which has been abandoned completely in Bing v. Thuanig, 
2 N.Y. 2d 656, 143 N.E. 2d 3 (1957). For details see 25 A.L.R. 
2d 29, 170-74 (1952). The distinction may be applicable in Min- 
nesota and Pennsylvania as well, see Swigert v. City of Orton- 
ville, 246 Minn. 339, 75 N.W. 2d 217 (1956); Benedict v. Bondi, 
384 Pa. 574, 122 A. 2d 209 (1956). 

E.g., St. Paul-Mercury Indem. Co. v. St. Joseph’s Hosp., 212 
Minn. 558, 4 N.W. 2d 637 (1942); Aderhold v. Bishop, 94 Okla. 
203, 221 Pac. 752 (1923); Minogue v. Rutland Hosp., 119 Vt. 
336, 125 A. 2d 796 (1956); Hillyer v. Governor of Saint Bar- 
tholomew’s Hosp. (1909), 2 K.B. 820 (C.A. 1909). 

18. Federal Tort Claims Act was passed on August 2, 1946. 

. See statute cited supra note 6. 

20. Massachusetts Bonding and Insurance Co. v. United States, 352 
U.S. 128 (1956); Endler v. United States, 101 F. Supp. 332 (D.C. 
Pa. 1951). 

Dunn v. J. P. Stevens & Co., 192 F. 2d 854 (2d Cir. 1951); 
Webb v. Webb, 32 F.R.D. 615 (W.D. Mo. 1963). : 
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man while on active duty. This doctrine was set 
down in the case of United States v. Feres,?? 
wherein the Court decided that because of the 
special relationship between a serviceman and 
his superior, a suit against the United States will 
not be allowed while the serviceman or employee 
is acting “incident to his service.” During the 
time that he is receiving medical attention the 
serviceman is engaged in an activity incident to 
his service, and therefore he cannot avail him- 
self of the remedies under the Federal Tort 
Claims Act nor can anyone else sue for him in 
this case.?8 

There are many close questions as to whether 


»' aman is acting “incident to his service’ when 


injured and therefore precluded from suit. 
United States v. Tumenas ** involved a sailor 


_ who was being transferred to a new command 
_ and was on leave during the intermittent 
_ period. During this time he became sick and 
_ reported to a U.S. Naval Hospital. His sickness 
' was diagnosed as a situation not requiring 
' emergency treatment and he was put to bed. 

_ A few days later he died, the primary cause 
| of death being pulmonary embolus. His widow 
' sued the Government for failure to diagnose 
' and treat his sickness in time to save his life. 


The case never went to trial but was dismissed 


_ because the court applied the doctrine set down 


in United States v. Feres?> and ruled that a 


_ serviceman taken ill while on leave is acting “‘in- 
' cident to his service” upon reporting to a naval 
_ medical facility, and therefore neither he nor 
_ his survivors may bring suit under the Federal 


Tort Claims Act. 
A further extension of the so-called Feres 
doctrine was set down recently by the United 


| States Court of Appeals for the Ninth Circuit.”¢ 
_ In that case the appellant had been undergoing 


a physical examination to determine his fitness 


_ for active duty when an act of malpractice was 
_ allegedly committed upon his person. 
_ Court of Appeals affirmed the lower court in 
| deciding that the Feres rule applied, i.e., that 


The 


the appellant was engaged in an activity inci- 
dent to his service at the time of the alleged 


injury. The court adopted the Supreme Court’s 





| 22.340 U.S. 135 (1950). 


23. Archer v. United States, 217 F. 2d 548, 550 (9th Cir. 1955), cert. 
denied, 348 U.S. 953 (1955). 


| 4. U.S.D.C. for the Southern District of Florida, Miami Division, 


1962. 
25. Supra note 22. 
26. Knoch vy. United States, 316 F. 2d 532 (9th Cir. 1963). 
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reasoning in the Feres case by saying that 
other administrative benefits were available to 
the plaintiff and that there existed a relation- 
ship between the serviceman and his superiors 
which was special and different from any found 
in civilian life. 

The same principle applies to a civilian Gov- 
ernment employee who is injured while acting 
within the scope of his employm nt.?’ He can- 
not sue under the Federal Tort Claims Act, but 
must rely on the benefits afforded to him under 
the Federal Employees’ Compensation Act.?8 
Of course, civilians not employed by the Fed- 
eral Government can bring suit under the Fed- 
eral Tort Claims Act. 

The other side of the coin is the matter of 
who can be sued. There has been some con- 
fusion as to whether or not medical personnel 
in uniform can be sued personally for injury 
resulting to a patient from treatment rendered 
at a military medical facility. Since 1958, the 
records of the Office of the Judge Advocate 
General of the Navy show that in only one case 
has the doctor been sued for injuries resulting 
from treatment rendered at a naval facility. 
However, this case has not been dispositive of 
the issue because it was dismissed before trial. 
The right to bring suit, however, does not in- 
clude the right to recover, and there is a segment 
of judicial opinion which upholds the view that 
the military practitioner cannot be sued 
successfully by servicemen. 

The case of Gamage Vv. Peal *° involved a law 
suit by an Air Force officer who, when being 
examined for an automobile operator’s license 
clearance, was made the subject of a “Medical 
Board Report” and eventally retired for medi- 
cal disability. The plaintiff sued several doc- 
tors, including a psychiatrist, for defamation 
and improper treatment. The court dismissed 
the suit stating: 

The acts complained of being within the course and 

scope of defendant’s duties and authority, the defend- 

ants served are immune from actions for money 
damages arising from such acts. The rule support- 


ing this finding is well established. Barr v. Mateo, 
860 U.S. 564; . . . (Citing other cases) .” 





27. United States v. Meyer, 200 F. 2d 110 (5th Cir. 1952); Balancio 
v. United States, 267 F. 2d 135 (2d Cir. 1959). 

28. Sept. 7, 1916, ch. 458, 39 Stat. 742 (Title 5, §§ 751-756, 757-777, 
779X791, 793 (FECA Amendments of 1949 Oct. 14, 1949, ch. 691, 
63 Stat. 854 (Title 5, §§ 751, notes, 752-764, 765 note, 767-769, 
770 note, 771, 774, 776, 778-788, 790, 791-1 to 791-4, 793, 796. 

29. 217 F. Supp. 384 (N.D. Cal. 1962). 

30. Id. at 387. 
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This immunity is granted to the public official 
because his duty is to the public and to the gov- 
ernment and not to an individual.*? The court 
further found that the psychiatrist was per- 
forming both discretionary and quasi-judicial 
functions as an employee of the government 
(perhaps using the discretionary function ex- 
emption to the Federal Tort Claims Act ** as a 
further reason for dismissing the action). Fi- 
nally the court stated that the acts of medical 
personnel had previously been found to be im- 
mune from suit.** 

In the Gamage case, as well as in Barr v. 
Mateo, the immunity doctrine was invoked with 
respect to defamation and libelous statements, 
as well as negligent acts. Therefore, this doc- 
trine might not be limited to suits involving 
only medical negligence. 

As the law stands now, if a Navy doctor were 
sued in his own name, and if a judgment were 
handed down against him, the United States 
Government would not be liable for the amount 
of such judgment. Legal representation would 
be afforded to him by the Department of Justice, 
because he was charged with negligent activity 
while acting within the scope of his employment 
by the United States.** But, since he was sued 
in his own name, technically, he would bear the 
burden of paying the award. Some feel that a 
private relief bill would “automatically” be in- 
troduced before Congress, reported favorably by 
the Navy to Congress, and passed to afford him 
recompense for the amount he would otherwise 
have to pay pursuant to the judgment. This 
might be done, but as a matter of law it need not 
be done. 

Legislation was proposed by the Department 
of the Army * which would amend the United 
States Code * by providing representation to all 
Federal employees (rather than only the motor 
vehicle operators) who are sued for damages as 
a result of negligent acts or omissions while act- 
ing within the scope of their employment. The 
bill would make the suit against the United 
States the exclusive remedy when the Federal 
Tort Claims Act provisions applied and would 
have protected Government medical and dental 
personnel who are constantly exposed to liability 
although they have no choice as to whom they 
treat. However, this bill was not enacted. 


31. Hartline v. Clary, 141 F. Supp. 151 (E.D. S.C. 1956). 
32. 28 U.S.C. 2680(a). 
33. Taylor v. Glotfelty, 201 F. 2d 51 (6th Cir. 1952); Brown v. Ru- 
dolph, 25 F. 2d 540 (D.C. Cir. 1928); Kendrick v. United States, 
82 F. Supp. 430 (N.D. Ala. 1949). These suits all concerned 
mental illness, as did Gamage v. Peal, supra note 29. 
_ 34. 28 U.S.C. 1442(a). 
35. Department of Defense No. 88-52. 
36. 28 U.S.C. 2679(b). 
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Many Navy doctors and dentists prefer to be 
fully insured against liabilities. This insurance 
may save a medical officer time and money, and 
may avoid adverse publicity. An estimated 
165,000 physicians in the United States carry 
professional insurance. Policies with coverage 
from $100,000 up to $300,000 for a single claim 
are not uncommon.** Of course, the decision to 
insure or not insure is a personal choice to be 
made by each Navy practitioner. 

When must these suits be brought against the 
United States? The statute of limitations under 
the Federal Tort Claims Act is two years.® 
However, the Federal Tort Claims Act was in- 
tended by Congress to make the United States 
liable, “. . . if a private person, would be liable 
to the claimant in accordance with the law of the 
place where the act or omission occurred.” * 
Because of this language in the Act, a conflict of 
opinion exists as to whether state or federal law 
governs the time from which the statute of limi- 
tations begins to run (in some cases the state 
statute is longer, in others shorter). There is 
also a serious conflict among the different states 
as to when a claim accrues. Some jurisdictions 
hold that the statute begins to run from the 
wrongful act, while others assert that it runs 
from the date the resulting damage develops.*° 

The case of Hungerford v. United States“ 
held that federal, not state law, determined 
when aclaim accrued. This action was decided 
in the United States Court of Appeals for the 
Ninth Circuit. The Fifth Circuit agreed in 
Quinton v. United States.*2 The court held there 
that state law determines when a cause of action 
comes into existence, but federal law governs 
the time for commencement of the statute of 
limitations. However, the First Circuit has held 
that the state law governs. 

The latest case, in the Second Circuit, follows 
the Ninth and the Fifth Circuits. In Kossick v. 
United States,** an injury was inflicted on the 
plaintiff in 1950, while a patient at a Public 
Health Service Hospital. He was treated at the 
hospital until 1952, and seen as an out-patient 
occasionally after 1952. In April, 1963, the 
plaintiff brought suit under the Federal Tort 
Claims Act. In attempting to avoid the two- 
year period of limitations of the Act, he con- 
tended that state law was determinative, and 
37. Bernard D. Hirsh, Insuring Against Medical Professional Lia- 

bility, at p. 131, Roady and Anderson, Professional Negligence 

(1960). 

38. 28 U.S.C. 2401(b). 

39. 28 U.S.C. 1346(b). 

40. Annot., 80 A.L.R. 2d 368 (1961). 
41. 307 F. 2d 99 (9th Cir. 1962). 

42. 304 F. 2d 234 (5th Cir. 1962). 


43. Tessier v. United States, 269 F. 2d 305 (ist Cir. 1959). 
44, 330 F. 2d 933 (2d Cir. 1964). 
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' New York does not allow the statute to begin 
» while the claimant is under “continuous treat- 
~ ment.” 
" tention and affirmed the lower court’s order 
granting a motion for summary judgment. 







The court rejected the plaintiff’s con- 


Therefore, it would seem that the weight of 


’ authority is starting to favor the application of 


the federal rule and allowing the statute to begin 


' when the claimant discovers, or should have 


discovered, the negligent acts. 
In the past six years the United States has 


- peen sued 49 times for alleged malpractice by 


naval medical personnel or in Navy facilities (at 
the time of this writing). These suits may be 
categorized into several groups consisting of the 
type of negligence alleged, 7.e., an act or an 


_ omission. Because many of these cases have not 


been disposed of by judicial decision, but instead 
have been compromised by a settlement before 
trial, they consist of nothing more than allega- 
tions of negligence. It would not be proper to 
refer to these cases by name. Therefore, they 
will be discussed as numbered case histories. 
All illustrations were terminated adversely to 
the United States, either by judgment or by 
settlement. They were used merely because 
they clearly depict the broad “danger areas.” 
Just as many cases have been decided in the 
Government’s favor. 

Of these 49 suits, 20 were based on an alleged 
failure to correctly diagnose a disease or mal- 
ady. This “failure to diagnose” has been alleged 
in cases involving tuberculosis, heart condi- 
tions, pneumonia, allergies, mental disease, eye, 


-nose and throat conditions, brain tumors and 


many other organic diseases. Case History No. 
1 was based on a failure of Navy doctors to diag- 
nose an alleged tubercular condition. This suit 
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ssick v. 
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d at the 
-patient 
63, the 
al Tort 
he two- 
he con- 
ve, and 


sional Lia- 
Negligence 








involved a United States Marine Corps sergeant 
who was apparently suffering from tuberculosis 
at the time of his reenlistment physical. From 
the x-rays taken at that time it appeared the 
presence of the lung disease should have been 
noticed. Shortly thereafter, the sergeant’s 
wife and children became infected. Suit was 
brought by the sergeant, his wife and children 
in the amount of $755,000.00, and it was com- 
promised by the Government. The suit by the 
sergeant himself was voluntarily dismissed be- 
cause of the Feres doctrine, that is, the inability 
of active duty personnel to sue under the Fed- 
eral Tort Claims Act while acting “incident to 
their service.” * 

Several other suits charging Navy doctors 
and medical personnel with “failure to diag- 
nose” are presently pending in Federal courts. 





43, Feres vy. United States, supra note 22. 
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The outcome of these suits is uncertain. 

Another classification of malpractice suits” 
under the Federal Tort Claims Act can be titled 

“failure to properly treat.” “© Case History No. 
2 involves alleged improper treatment follow- 
ing a cardiac arrest occurring on the operating 
table. The plaintiff, preparing to undergo ex- 
ploratory surgery, “went into arrest” appar- 
ently at the time of the initial incision. Al- 
though no time checks were kept, the court, in 
finding for the plaintiff held that improper 
resuscitative procedures were used, and that, 
therefore, failure to restore the heartbeat with- 
in four minutes was a deviation from the gen- 
erally accepted medical practices. 

Within the classification “failure to properly 
treat” is the sub-category, “wrongful adminis- 
tration” of drugs and anesthetics. This in- 
cludes writing improper prescriptions, improp- 
erly filling prescriptions, using unsterilized 
needles and other equipment, administering ex- 
cessive doses of drugs and anesthesia, etc. Case 
History No. 3 illustrates this type of factual pat- 
tern. A young mother was brought to the hos- 
pital to deliver after a normal pregnancy. She 
was given a spinal anesthetic known as a sad- 
dle block. During delivery the patient went 
into cardiac arrest. A thoracotomy was per- 
formed, however the patient suffered perma- 
nent damage to the central nervous system due 
to anoxia which accompanied the cardiac ar- 
rest. Suit was filed by the patient’s guardian. 
Specifically it was charged that the amount of 
anesthesia was excessive and that the mother 
was allowed to assume a prone position too 
rapidly after its administration, allowing the 
drug to rise in the spinal column. This case 
was settled by compromise. 

Nonprofessional medical personnel have been 
charged with the failure to treat patients prop- 
erly. Case History No. 4 concerned a suit by a 
maternity patient who suffered injuries in a fall 
in the lavatory. The plaintiff alleged that the 
attendant had been negligent in allowing her to 
visit the bathroom alone; she was still sedated 
following delivery and had asked for the attend- 
ant’s assistance. Again, this case was settled 
by compromise before trial. 

Still another classification is “failure to treat 
at all.” The physician has a legal right to de- 
cline to render service to a patient.*7 However, 
an occasional exception to this rule is the doctor 
who is an officer of the Government charged with 
a specific duty toward certain members of the 


46. Many suits have the combined basis of failure to diagnose and 
improper treatment. 
47. Hurley v. Eddingfield, 156 Ind. 416, 59 N.E. 1058 (1901). 
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public. A Navy medica] man, in some situa- 
tions, fits into this category because of his re- 
lationship with servicemen and their dependents 
which is imposed by statute.** 

Again, one should not lose sight of the fact 
that these suits are allegations of incorrect pro- 
cedures and theory, and not proof of negligence. 
Many, many spurious suits are instituted. This 
type of suit, which has become a thorn in the 
side of the medical profession, is known as the 
“failure to cure” action. These are claims by 
plaintiffs who, although they have been treated 
in a most expert fashion, have not been cured of 
the malady, and consequently, assume that the 
doctor is at fault. Also in this category are 
claims by next of kin who believe that because 
the deceased is not alive today, there must have 
been some negligent treatment rendered to him, 
and so litigation is instituted. The defense of a 
malpractice suit involves work, time and money 
on the part of all concerned. When such a suit 
is filed without a firm basis, it constitutes a 
malicious act. The attorney owes it to his pro- 
fessional counterpart in the medical field to 
thoroughly investigate and to insure the fact 
that good grounds are present for such an action 
before he agrees to represent a plaintiff. If he 
actually and honestly believes that certain pro- 
fessional negligence might exist, then the insti- 
tution of a suit will be a safeguard against future 
negligence. These suits constitute a “policing” 
of the medical profession. However, in this 
complex day and age, when experimentation is 
constantly necessary to cope with both old and 
new diseases, some doctors feel that they could 
save a life by using other than ordinary means 
of treatment. An action which is not properly 
based, that is, where obviously no negligence 
exists, will serve only to hamper the physician 
in his search for new and proper remedies of 
diseases. The result will be that the doctor, 
in order to avoid a later charge of malpractice, 
will constantly employ the older methods of 
treatment, although a life could possibly be 
saved by experimental action. 

Medical treatment by service personnel is 
also hampered to a certain extent by the very 
nature of inpatient and outpatient treatment 
at the service hospitals which is necessitated 
by the large number of patients which must 
be seen by the relatively small number of doc- 
tors, dentists, nurses, etc., who are available. 
When a patient employs a civilian practitioner, 
that same doctor is the treating physician 
throughout the course of the relationship (he 
can, of course, call in other doctors or special- 
48. 10 U.S.C. 1074, 1076, 1077. 
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ists to render assistance). In a naval hospital, 
however, a patient may visit the hospital, for 
example, on a Monday and be seen by a doctor 
on duty in the Orthopedics Department. The 
patient, returning on Tuesday, may find the 
original doctor not on duty. Consequently, he 






must be seen by another doctor who starts anew f° 
with this patient relying only on the original 
(Of course, this can be an ad- 






doctor’s notes. 
vantage if the following physicians do not ac. 
cept the previous diagnosis but conduct another 






examination satisfying themselves that the f 
original determination was correct before they f° 
In this fashion, the > 

patient’s disease or injury is checked and} 





commence treatment. 





double-checked.) Taking into consideration the 





large number of patients seen by a naval doc-f ‘ 
tor during his working hours, it is not difficult 

to understand how some confusion might result. > 
It is surprising to learn how little confusion f 
These comments are not made to — 
excuse negligence but rather to show the con- f 







does exist. 





ditions under which the medical team in the 
United States Navy must work. These are 






facts which should be taken into consideration fF 
by plaintiff’s attorneys before they rush in and | 
blindly file a complaint against the Government F 







and its doctors sounding in malpractice. 





However, the medical or dental practitioner F 
Many f 
plaintiff’s attorneys and authors have “indicted” f 
members of the medical profession for their f 
failure to testify against one another—the 





owes a reciprocal duty to the lawyer. 







so-called “conspiracy of silence.” *® Among 
the most vociferous opponents of this alleged 






“conspiracy” is the well-known claimant’s at- 
torney, Melvin Belli, who has discussed the 





problem in print on several occasions.*° 

Methods for circumventing the need for ex- 
pert testimony have been suggested. These in- 
clude the establishment of a case built on res 
ipsa loquitur and the use of medical textbooks 
(the latter is disallowed in most jurisdictions) ." 

Although a desire to protect their colleagues 
is understandable, doctors owe it to themselves 
and to their profession to see that approval by 
silence is not given to an obviously negligent 
act. When the treatment is clearly improper, 
doctors should willingly give expert testimony 
in court. 

The technicalities of how acts of malpractice 


49. Note, 9 Stan. L. Rev. 731, 733-35 (1957); Comment, 2 Vill. L. 
Rev. 95 (1956). 

50. Belli, An Ancient Therapy Still Applied: The Silent Medical 
Treatment, 1 Vill. L. Rev. 250 (1956); Belli, “Ready for the 
Plaintiff” 30 Temp. L.Q. 408 (1957); Belli, “More on Being 
‘Ready for the Plaintiff’ ’”’, 20 Ga. B.J. 451 (1958). 

51. Stetler, Medical-Legal Relations—The Brighter Side, 2 Vill. L. 

Rev. 487 (1957). 









































may be avoided are subjects for medical men, 
not lawyers, and naturally, that topic is beyond 
the scope of this article. 
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doctor The lawyer’s job be- 
. The} gins as soon as negligence is alleged on the part 
-" the | of the doctor or dentist or other naval medical 





personnel. There are certain things, however, 


tly, he fi that can be done by people in hospitals and dis- 


S anew 









riginal | pensaries throughout the Navy which can make 
an ad. p the lawyer’s job easier even before he steps into 
not ac.) 2c°ase. These include the rendering of any im- 
nother | mediate medical treatment which is necessary 







at the} ‘ alleviate the damages, and secondly, prompt 
re they | and straightforward investigation of the in- 
m, the p juries. 







od and As soon as injury is even suspected everything 
Hion the | Possible should be done to alleviate the extent 
ral doc. | of the damage. As an example, let us suppose 







difficult | improper drugs are prescribed for a patient and 
F result, | Upon consumption sickness results. As soon as 
nfusion b this malady is discovered the antidote should be 







nade to} 2dministered and the patient should be given all 
he con.) the hospital care and treatment necessary to 
“in the | bring the patient back to health as rapidly as 





possible. Quick treament of this type may be 







ae ' worth several thousands of dollars to the United 
1 in and} States Government although a mere matter of 





minutes is involved. It seems that an admoni- 


sarnment fF * : . ; ce 
: tion of this nature is so obvious that it is unnec- 





























cient _ essary to recite. However, experience shows 
Many | that immediate corrective treatment, adminis- 
ndicted” | tered upon the making of a proper diagnosis, 
or their | Could have saved the United States considerable 
1er—the | Money and man-hours. 

Among | . Adequate investigation is perhaps the most 
alleged important aspect in the defense preparation. 
ant’s at The Department of Justice attorneys begin their 
ssed the b defense preparations with the investigative re- 
| port furnished by the command involved. As 
1 for ex- | 800n as the injuries are discovered, administra- 
“hese in- | ‘rs of hospitals should insure that immediate 
t on res} Mquiry is conducted into every circumstance 
extbooks — SUtrounding the claim. This means that compe- 
tions). | nt people should be appointed and given free 
slleagues — fein to look into all aspects of the injury. The 
emselves § lVestigation should be as objective as possible. 
roval by | Attempts to give an interpretation other than 
negligent § that indicated by the facts will certainly show 
mproper, f 'P later, perhaps at the trial, and eventually 
estimony — °uld be quite costly. All naval personnel con- 

nected with the injury should be questioned, and 
practice — 2t the very least, should give statements con- 
nt, 2 Vill. L & Cerning their actions in connection therewith. 
— Intelligent and concise opinions and recommen- 
eady for the § dations, with the reasons therefor, are very 





re on Being 





helpful for lawyers at a later date. These 
opinions (by doctors) are in a sense expert testi- 





le, 2 Vill. L. 
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mony upon which the Government attorney can 
rely. Technical descriptions, with explanations 
understandable by laymen, are important. The 
type of fact-finding body selected for the inves- 
tigation should be governed by the applicable 
section in the JAG Manual.** 

The chart on the following page is a break- 
down of the medical tort litigation involving the 
United States Navy. For an additional indica- 
tion of what is involved, the Annual Report for 
the Secretary of the Navy for Fiscal Year 1962 
(the latest such report in which the following 
figures are available) reads as follows: 


Somewhat under 12,000 patients occupied beds in 
worldwide Navy medical facilities each day during 
the year, Of every 100 patients in naval hospitals 
ashore, 65 were active duty Navy and Marine Corps 
personnel. An additional 20 were dependents of the 
Uniformed Services, while the remainder were Army 
and Air Force members, retired personnel, Veterans 
Administration beneficiaries, and supernumeraries 
treated for humanitarian reasons. Owing to the fact 
that servicemen have married younger and have 
more children than formerly, the number of depend- 
ents eligible for care in military or civilian facilities 
has steadily increased.™ 


Many more patients are handled on an out- 
patient basis. Understanding the fantastic 
amount of patient contact, and realizing the rel- 
atively small number of tort suits resulting 
therefrom, one can readily see the wonderful job 
being done by the United States Navy medical 
team. It is hoped that this discussion will have 
some future preventive effect. 





52. JAG Manual, section 0205. 
53. The Annual Report for the Secretary of the Navy for Fiscal 
Year 1962, p. 249. 
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NAVAL WAR COLLEGE 
(Continued from page 86) 
or both of the Naval War College’s “Package Plans” of 
extension courses, as follows: 
(1) “Naval War College Command and Staff Extension Graduate 
(Primary).’”’ Indicates satisfactory completion of the following 


courses: National and International Security Organization, Com- 
mand Logistics, Military Planning, Naval Operations. 


(2) “Naval War College Command and Staff Extension Graduate 

(Advanced).” Indicates satisfactory completion of above plus 

Counterinsurgency, Strategic Planning, and either International 

Relations or International Law. 

The extension courses described above are available to 
all officers of the U.S. Armed Services of the grade of 
Navy lieutenant (or equivalent) and above, active or in- 
active—with a liberal waiver policy in effect even as to 
this grade requirement. For further information, write 
to the Extension Education Department, Naval War 
College, Newport, Rhode Island 02844. 





MARCH-APRIL 1965 





MEDICAL NEGLIGENCE 


(Continued from preceding page) 
Cases of Medical Litigation in the United States Navy 








Number 
cases 


Calendar 
year 


Major cause 


Settled | Settled 
out of! by trial 
court 


pees? 


Judgment for— Status 





1958 


bo 


treat 


cedures 


1 suit—Alleged failure to diagnose and properly 1 0 


1 suit—Alleged negligence in operational pro- 


1 suit pending in 
Court of Claims 





erly treat 


1959 9 | 1 suit—Alleged nonprofessional negligence 


| 8 suits—Alleged failure to diagnose and prop- 


Plaintiff in all 
cases 


5 suits dismissed 


— 





1960 


to 


diac arrest 


1 suit—Alleged improper blood transfusion 
1 suit—Improper operational techniques—car- 0 2 


Plaintiff in both 
cases 








erly treat 


oo 


1961 11 drugs or anesthetics 


ry 


dangerous patient 


suits—Alleged failure to diagnose and prop- 
suits—Alleged improper administration of 


suit—Alleged negligent release of mentally 


United States 
in all cases 


2 suits pending 
1 suit dismissed 
on motion 





oo 


erly treat 


i) 


1962 11 tient (nonprofessional negligence) 


— 


livery procedures 


suits—Alleged failure to diagnose and prop- 
suits—Alleged failure to watch drugged pa- 


suit—Alleged negligence in prenatal and de- 


5 suits pending 


Plaintiff 2 suits dismissed 


on motion 





2 suits—Cardiac arrest 


1963 


“J 


1 suit—Failure to diagnose pneumonia 


2 suits—Alleged failure to watch patients—falls 
2 suits—Failure to properly administer drugs 


5 suits pending 





1964 


a 





6 suits—Failure to treat properly 


| 1 suit—Failure to treat at all 





7 suits pending 








Total | 49 


cases | 























UNLAWFUL COMMAND INFLUENCE 


strued to constitute a “veiled threat” to court 
members.* The distinction discovered by Chief 
Judge Quinn was based, at least in part, upon 
testimony to the effect that court members 
within the convening command had not been 
discharging their judicial obligations in accord- 
ance with the UCMJ. Consequently, in this 
case the reference to fitness reports was consid- 
ered to have been in the nature of a preventative 
measure prompted by unusual conditions preva- 
lent within the command. 

While it is only with considerable trepidation 





54. See United States vy. Littrice, supra note 38; United States v. 
Isbell, 3 USCMA 782, 14 CMR 200 (1954). 
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(Continued from page 94) 


that an attempt has been made to segregate 
affirmatively those communications that have 
been declared unobjectionable by the USCMA, 
some measure of confidence may attend an effort 
to isolate negatively those communications the 
subject matter of which has not enjoyed the 
sanction of the Court. As a general rule, then, 
pre-trial discourse between command and court 
members has been enjoined as impermissible by 
the USCMA if the substance of the contested 
remarks (1) includes erroneous or coercive 
statements in some manner pertaining to mili- 
tary justice; or (2) refers either directly or 
indirectly to a particular case or, in certail 
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During its last session, the Court had occa- 


' sion to consider and reject as improper a pre- 
' trial pamphlet which exceeded the “limits of 


permissible pre-trial advice and establish (ed) 
erroneous statements that could reasonably 
.’55 Similarly, in 


Littrice,** a letter from headquarters was 


' unanimously construed as substantively coercive 


of recipient court members in view of the fact 
that the document’s reference to fitness reports 
immediately followed a recitation of an Army 
departmental policy demanding the discharge 
of convieted larcenists. Illustrative of the 
second category of improper pre-trial subject 
matter is United States v. Hunter * where a har- 
monious court perfunctorily reversed a convic- 
tion when it was revealed that the convening 
authority had conducted a pre-trial conference 
with court members during which previous of- 
fenses committed by the accused were discussed. 
Likewise, in United States v. Olson,®= Judge 
Ferguson, joining with the Chief Judge, labeled 
as excessive a command directive and lecture on 
the ground that the subject matter of the com- 
munications related to the precise type of mili- 
tary offense with which the accused was charged. 
In reaching his conclusion, Judge Ferguson 
commented in passing that: 
What a few commanders fail to realize, however, is 
that the scales always become loaded against justice 
when lectures attended by court members involve 
extended discussion of offenses identical or closely 
related to those for which an accused is shortly to be 
tried . . . In such instances, the respect for command 
authority ingrained in the average officer predisposes 
him to judge the accused in the light of the needs of 
the service rather than impartially to consider the 
charges and the evidence—a situation which may as 
adversely affect discipline and morale as the offenses 
which originally led to pretrial lectures.” 


Even though the USCMA continues to protest 
that the subject matter of a pre-trial communi- 
cation is essentially determinative of the issue of 
permissibility, a perusal of the Court’s opinions 
prompts the observation that certain external 
factors are, nonetheless, permitted a prominent 
role in the decision making process. Conse- 
quently, it would be extremely misleading to 
conclude that the high tribunal ignores all con- 


siderations except the text of a contested pre- | 


trial discourse in assessing its legality. Indeed, 
certain external or nonsubstantive factors have, 
in almost every case, played a significant role 





55. United States v. Johnson, supra note 48. 
56. United States v. Littrice, supra note 38. 
57. 3 USCMA 497, 13 CMR 53 (1953). 

58. 11 USCMA 286, 29 CMR 102 (1960). 

59 Id. at 289, 29 CMR at 105. 


in the selection and isolation of objectionable 

communications from permissible command 

dialogue. For instance, on various occasions a 

majority of the Court has relied upon ene or 

more of the following considerations in an at- 
tempt to sustain or resist an allegation of com- 
mand control: (1) the timing of the contested 
communication; © (2) the recipients of the con- 
tested communication; * (3) the promulgating 
authority of the contested communication; © 

(4) the method of communication; and (5) 

the effect of the contested communication upon 

the court members.“ 

While the purpose served by these so-called 
external factors may vary somewhat from opin- 
ion to opinion, it is generally safe to say that a 
consideration of matters dehors the text of a 
contested communication normally is under- 
taken by the Court in order to weigh the proba- 
bility of the existence of prejudice—i.e., 
whether a “fair risk” exists that the court mem- 
bers have been compromised by a pre-trial com- 
munication the substance of which is considered 
potentially corrupting. This proposition was 
set in bold relief when Judge Kilday, after ob- 
serving that “the mere existence of an epistle 
setting forth erroneous principles is not itself a 
decisive factor,” concluded that the potentially 
offensive document therein under consideration 
could not have had a prejudicial impact upon the 
court inasmuch as (1) the letter was prepared 
by a staff judge advocate of a command inferior 
to that of the convening authority; and (2) the 
document was distributed twenty-one months 
prior to the accused’s trial.“ Similarly, in 
United States v. Zagar,** the USCMA considered 
a staff judge advocate’s lecture the disputed sub- 
stance of which would have been considered non- 
prejudicial in the absence of the following ex- 
ternal factors: (1) the fact that the lecture was 
delivered on the day prior to the accused’s trial; 
(2) the fact that the lecture was addressed solely 
to court members of a newly appointed court- 
martial; and (3) the fact that the officer fur- 
nishing the lecture was of a superior rank to 
the court members and, as a staff member, could 
reasonably have been considered a conduit for 
60. See United States-v. Zagar, 5 USCMA 410, 18 CMR 34 (1955); 

United States vy. Ferguson, supra note 48. 

61. See United States vy. Littrice, supra note 38. 
States v. Isbell, supra note 54. 

62. See, e.g., United States v. Kitchens, supra note 48, 

63. See cases cited note 61 supra. 

64. See United States v. Davis, supra note 46 (court members’ dec- 
larations of impartiality were considered); United States v. 
Olson, supra note 58 at 294, 29 CMR at 110 (Latimer, J. dis- 

65. i v. Wood, 13 USCMA 217, 224, 32 CMR 217, 224 


(1962). 
66. Supra note 60. 
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the desires of the convening authority. 

One of the more confusingly applied external 
factors frequently employed by the Court in its 
attempt to divine the impact of a command 
utterance pregnant with possible prejudice is 
the testimony of the court members themselves 
concerning their reaction to the objectionable 
material. For instance, in Navarre, Judge 
Brosman concluded that protestations of impar- 
tiality by challenged court members are not 
binding upon the Court albeit genuinely deliv- 
ered in good faith. “In the area of ‘command’ 
control Congress was rightly concerned not only 
with conscious and recognizable influences, but 
with unconscious ones as well.” * On the other 
hand, self-assessments concerning the presence 
of bias or prejudice have been cited in other in- 
stances as significant factors contributing to, if 
not compelling, the conclusion that a court- 
martial had not been deprived of impartiality 
by a command lecture or directive. 

Although this contradiction may perhaps be 
resolved through an extended analysis of the 
pertinent USCMA cases, suffice it to say at this 
juncture that of all the so-called external factors 
heretofore employed by the Court, declarations 
of impartiality are most tailored to the needs 
of judicial opportunism. In most cases, if not 
all, the government is able to elicit a declaration 
of impartiality from contested court members; 
consequently, this circumstance is always avail- 
able to the jurist who, having already deter- 
mined the crucial issue of permissibility, is 
searching either for evidential support which 
will strengthen his conclusions or for an oppos- 
ing argument susceptible of simple refutation. 

As might be expected, the apparent incon- 
sistency created (1) by judicial assurances to 
the effect that only the subject matter of con- 
tested pre-trial communications is accorded 
primary judicial scrutiny, and (2) by the 
USCMA’s conflicting propensity to utilize con- 
siderations outside a challenged text, has not 
passed unnoticed. In one series of decisions 
Judge Brosman took his brothers to task for 
deviating from their announced policy concern- 
ing cases involving pre-trial command control 
over court members. In the first pertinent 
opinion, a majority of the Court concluded that 
even though a pre-trial dialogue between com- 
mand and the members of a military court is not 
prohibited per se by the UCMJ, when excerpts 
therefrom containing both an expression of de- 
partment policy and a reference to fitness re- 


ports are personally read to prospective court 
members by the convening authority, the subject 
matter of the communication constitutes an un- 
warranted interference with the trial court.” 
Subsequently, the Court was afforded an oppor- 
tunity to consider the identical missive under 
circumstances where it had not been read per. 
sonally to the court members but rather had 
been perused individually by certain of the triers 
of fact." In this case, the Court concluded that 
the communication was inoffensive. In a 
lucidly reasoned dissenting opinion, Judge Bros- 


whether a meaningful distinction could be found 
between the instant decision and its predecessor 


in view of the fact that the Court was committed F 


to a philosophy that there is nothing per se ob- 






Sr Oe 


jectionable about a convening authority person- | 
ally addressing a court-martial of his own — 


creation, that it is what the convening authority 
says and does vis a vis court members that is 
controlling. Finally, in Navarre,” Judge Bros- 
man abandoned all reticence. Citing the Court’s 


initial opinion concerning a communication in- | 


volving both policy and fitness reports, he 
emphatically stated that even though the instant 


communication took place two months prior to f 
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trial, as opposed to the immediately preceding [> 


day, a distinction founded upon the basis of such 
a nonsubstantive factor was specious. If the 


subject matter of command discourse is consid- | 


ered the focal point for judicial emphasis, the 
“timing” of the command intrusion becomes 
irrelevant. In any event, notwithstanding 
Judge Brosman’s direct challenge, a majority 
of the USCMA continues to intermingle con- 
siderations of substance and external factors. 
Perhaps such apparent inconsistency can be tol- 
erated, however, if the ultimate result is the 
creation of a more successful analytical tool for 
the business of discovering, isolating, and con- 
demning impermissible forms of pre-trial 
command discourse. 

Before turning to a discussion of command 
intrusions directly into the deliberations of a 
court-martial in session, it would be advisable 
to note with respect to pre-trial communications 
that a slightly different approach to these cases 
seems to have emerged since the arrival of Judge 
Kilday to the bench in 1961. Previously, the 
Court appeared content merely to determine, 
(1) whether a contested communication was po- 
tentially erroneous, coercive, or unnecessarily 
related to a particular case; and (2) the prob- 
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able impact thereof upon the court members by 
resorting to external factors. However, in 
United States v. Davis," Judge Kilday, consid- 
ering his first case involving pre-trial command 
control, exhibited a willingness to examine the 
actual actions of the court members in an at- 
tempt to answer the question of probable prej- 
udice. Inother words, with Davis, the USCMA 


) hinted that although the substance of a com- 
munication may be considered potentially objec- 
» tionable, the “fair risk” of prejudice may be 
diluted to insignificance by judicial actions of 
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the court members exhibiting impartiality with 
respect to the accused—i.e., (1) an acquittal 
with regard to certain, if not all, offenses 


' charged; and (2) a lenient sentence when 


' viewed in light of the maximum permissible 
_ punishment for the offenses charged. 


What began more as a suggestion than a firm 


' commitment in Davis, however, became an im- 
» portant force in the resolution of United States 


© y. Johnson.” 
' the opinion with the concurrence of Judge Kil- 
_ day, it was stated that even though the contested 
_ communication was erroneous : 


“a 








With the Chief Judge authoring 


The appearance, or the existence, of command influ- 
ence provides a presumption of prejudice; but the 
presumption is rebuttable. Consequently, if the 
record of trial demonstrates that the court members 
completely disregarded the improper matter, there 
is no reason to conclude that the accused was de- 
prived of a fair trial.” 


Although rejecting as insufficient rebuttal as- 


' surances by court members to the effect that 


they were impartial, the court allowed that “the 
determination made by the court-martial may 
show affirmatively and incontrovertibly that im- 
proper matter did not harm the accused.” Con- 
sidering the sentence imposed by the court- 
martial, a majority of the Court concluded that 
the punishment awarded, albeit considerably 
less severe than that which was permissible 
under the law, was not sufficiently lenient as to 


_ rebut the presumption of prejudice. 


The extent to which the present Court will 


continue to indulge this recently developed 


penchant for examining the actions of the court 
members is unknown. However, it may be wise 


_ to assume that such a consideration will enjoy 


in the future at least as significant a role in the 


| determination of permissible pre-trial dialogue 


as the other external factors heretofore 
discussed. 
Inasmuch as command intercourse with court 


13. 12 USCMA 576, 31 CMR 162 (1961). 
4.14 USCMA 548, 34 CMR 328 (1964). 
15. Id. at 551, 34 CMR at 331. 








members while a trial is in progress seems in- 
herently more fraught with possible danger than 
discussions conducted prior to trial, the USCMA 
has been extremely responsive to allegations of 
illegal command control in this area. Thus, al- 
though the Court, without more, has held that 
neither the mere presence of a staff judge advo- 
cate within the court room * nor the bare argu- 
ment by a trial counsel upon the sentence ” con- 
stitutes an impermissible interference with a 
court-martial, the USCMA has condemned uni- 
formly all efforts to expose an operating court- 
martial to command or departmental policy 
pronouncements purporting to bear any indicia 
of officiality. For example, in United States v. 
LaRue,” an accused was charged with false en- 
listment and it was determined that a law officer 
committed prejudicial error by admitting in 
evidence certain documents bearing adminis- 
trative conclusions concerning the fraudulent 
character of the accused’s enlistment. Simi- 
larly, in United States v. Leggio,” the argument 
of trial counsel after findings was declared im- 
proper insofar as it referred to an official mes- 
sage advising that all “troublemakers” in certain 
rates, including that enjoyed by the accused, 
should be eliminated from the service. 

Perhaps the most interesting and informative 
decisions concerning the injection of command 
policy into the proceedings of a functioning 
court-martial involve SecNav Instruction 5815.- 
2A of 12 March 1956 pertaining to the retention 
of persons in the naval service who have been 
convicted of offenses involving moral turpitude, 
including larceny and related crimes.*® In 
United States v. Fowle,® the Court was asked 
for the first time to consider the propriety of 
apprising court members during a trial of the 
aforementioned Navy departmental policy en- 
couraging the elimination of thieves from the 
naval community. While recognizing that a 
policy directive may be promulgated by a mili- 
tary department in order “to improve disci- 
pline,” the USCMA cautioned that “it must not 
be used as leverage to compel a certain result” 
during a trial by court-martial.*2 Even though 
the Court expressly declined to state in Fovwle 


76. United States v. Self, 3 USCMA 568, 13 CMR 124 (1953). 

77. United States v. Olson, 7 USCMA 242, 22 CMR 32 (1956). 

78. 11 USCMA 470, 29 CMR 286 (1960). Accord, United States v. 
Coffield, 10 USCMA 77, 27 CMR 151 (1958). 

12 USCMA 8, 30 CMR 8 (1960). See United States v. Allen, 
11 USCMA 539, 29 CMR 355 (1960). 

For decisions involving improper use of other departmental pol- 
icies see United States v. Choate, 9 USCMA 680, 26 CMR 460 
(1958) (sentencing policy in naval supplement to MCM) and 
United States v. Walinch, 8 USCMA 3, 23 CMR 227 (1957) 
(SecNav Instruction 1620.1 of 5 June 1953). 

81. 7 USCMA 349, 22 CMR 139 (1956). 

82. Id. at 351, 22 CMR at 141. 
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whether the exposure of court members to such 

a policy declaration was, as a matter of law, 

prejudicial, it was observed that: 
Reasonable men must conclude that once the Secretary 
of a service enters into the restricted arena of the 
court room, whether the members of the court are 
conscious thereof or not, he is bound to exert some 
influence over them. A trial must be kept free from 
substantial doubt with respect to fairness and im- 
partiality. . . . This appearance of impartiality can- 
not be maintained in a trial unless the members of the 
court are left unencumbered from powerful external 
influences.” 


One year later, however, the same majority of 
the Court combined to reverse a similar case 
where the trial counsel had merely directed the 
court members’ attention to SecNav Instruction 
5815.2A without reading it or introducing it in 
evidence.** On this occasion, Judge Ferguson 
firmly expressed the proposition that: 

There is only one reason that the commander’s policies 

are brought to the attention of the court. That reason 

is to influence the members in their decision of the 
case before it, and this is error to the prejudice of the 
accused. Reading or alluding to the Secretary of the 

Navy’s instructions to the court is tantamount to call- 

ing him to the stand and asking what instructions he 

has with regard to the case before the court. No one 
familiar with the principles of the Anglo-Saxon jury 
system would suggest that this is permissible.” 


On the strength of this two decision, it can be 
observed that the Court has developed, with 
respect to policy communications between com- 
mand and a court-martial in session, a type of 
per se doctrine that is unknown in the area of 
pre-trial command control. In the Estrada case, 
a majority of the USCMA opined that the mere 
exposure of court members to command or 
departmental policies was presumptively prej- 
udicial. This analysis is fortified by the opinion 
fashioned by Judge Ferguson in United States v. 
Holmes,®** wherein the Court perfunctorily re- 
jected as erroneous and prejudicial the advice of 
a staff legal officer to the effect that although de- 
partmental policies could not control the delib- 
erations of court members, such declarations 
could be considered by, and thus influence, the 
members within closed sessions. Such paternal 
protection of the trial court by the USCMA in 
this regard will become even more impressive 
when an examination is made of the Court’s po- 
sition with regard to departmental policies and 





83. Id. at 352, 22 CMR at 142. 

84. United States v. Estrada, 7 USCMA 635, 23 CMR 99 (1957). 
Accord, United States v. Rinehart, 8 USCMA 402, 24 CMR 212 
(1957) (MCM, 1951, statement concerning retention of persons 
guilty of crimes involving moral turpitude is considered). 
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the effect thereof upon convening authorities, 
In addition to instances where command more 

or less inadvertently has compromised a court- 

martial by injecting official policies into the § 
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: ; : a = State. 
court’s deliberations, certain enterprising com- J] ine j 
manders have attempted directly to control the by a 
proceedings of a military tribunal by adjusting | tion - 
its composition or by regulating its procedures. |) aqmir 
For instance, when a convening authority ap- 7% from 
pointed a new court member after arraignment /) this ¢ 
but prior to the deliberations on findings, the ©) expre 
Court determined that, “good cause” for such © yetent 
action having not been established, unlawful k unlaw 
command control was present.*’ Similarly, il- 7 yenin. 
legal command influence was discovered when a |) on th 
convening authority directed a law officer to © geter 
proceed with a trial even though the latter prop- F) 1620, 


erly had ordered a continuance for the benefit © to ju 
of the accused.** H obtair 


Notwithstanding the ingenuity of certain 


ngs, | 
military commanders,* it can be stated with con- ity m: 
siderable confidence that eommand efforts to F impor 
communicate with a court-martial after it has 9) the o; 
commenced hearing cases usually will not be ) syscey 
tolerated by the USCMA and such attempts will 7) proce 
be accorded the measure of respect they |) venin 
normally deserve—i.e., a brief and curt condem- FF pis st: 
nation coupled with well-chosen admonitory F eyact) 
expletives from the high court. As stated F) py the 
previously, such judicial sensitivity in this area | officer 
is understandable when it is remembered that of |) tence 
all areas of improper command influence, efforts } Instr 


to compromise an operating court-martial are |) the a, 
at once the least subtle and most likely to instill | 
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nce Du > conve 
prejudice and partiality. > indica 
When considering the final category of odious | syspe 
command influence set forth at the outset—i.e., | press, 
command interference with judicial personnel | [atin 
other than court members either before or after F haq ; 
trial—the most obvious conclusion that may be | mann 
drawn with regard to the prevailing judicial } ynpia 
temperament is that the Court is far more toler- F case y 
ant of suspicious policy directives and depart-— [y-; 
mental communiques at this level than when it is F only | 
considering possible challenges to the impar- > comp) 
tiality of court members. This unusual toler- | respec 
ance is demonstrated pointedly by decisions F that ¢ 
wherein it has been alleged that the discretion of F ojq de 
87. United States v. Whitley, 5 USCMA 786, 19 CMR 62 (1955). | attem 
But see, United States v. Grow, 3 USCMA 77, 11 CMR 77 & jikewj 
(1953). 

88. United States v. Knudson, 4 USCMA 587, 16 CMR 161 (1954). | latter 
89. See United States v. McCann, 8 USCMA 675, 25 CMR 179 (1958) & to the 
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tice for court members after arraignment of accused); United tion Cc 
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of which the latter subsequently challenged law officer’s ruling & 9%. 5 ws 
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ies. | 
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a convening authority has been curtailed by the 
latter’s consideration of certain restrictive de- 








ourt- |§ partmental policies. For example, in United 
> the 19 states v. Doherty,” the.Court deliberated upon 
com- |} the implications attending the consideration 
o1 the 1) by a convening authority of SecNav Instruc- 
sting |} tion 1620.1 of 5 June 1953 pertaining to the 
lures. |) administrative removal of sexual deviates 
Y ap- |) from the naval service. It was contended in 
iment |) this case that those portions of the Instruction 
s, the ©) expressing a departmental policy against the 
such © retention of known homosexuals had the effect of 
awful | ynlawfully limiting the discretion of the con- 
ly, il- |) yening authority with respect to his initial action 
hen a |) on the record of trial. Although the Court 
ver to |) determined that, in fact, SecNav Instruction 
prop- |) 1620.1 did not represent an inviolable command 
yenefit |) to judicial reviewing authorities, but rather, 
‘ obtained only during administrative proceed- 
ertain [) ings, it was recognized that a convening author- 
th con- §) ity might not have noted this rather subtle, yet 
rts to — important, distinction. Consequently, being of 
it has F) the opinion that the Instruction was arguably 
not be |) susceptible of an illegal interpretation, the Court 
ts will |) proceeded to examine the actions of the con- 
, they | vening authority and the recommendations of 
ondem- F his staff legal officer in an attempt to determine 
ynitory | exactly which interpretation had been adopted 
stated | bytheformer. After considering the staff legal 
is area | officer’s recommendation concerning the sen- 
that of | tence (which directly referred to the 1620.1 
| efforts ) Instruction as precedent for declining to suspend 
‘ial are |) the adjudged bad conduct discharge) and the 
> instill | convening authority’s action (which similarly 
: indicated a belief that neither remission nor 
f odious | suspension was proper in view of the policy ex- 
et—1.¢., }) pressed by the Secretary of the Navy), Judge 
rsonnel } Latimer concluded that the convening authority 
or after} had misconstrued the Instruction in such a 
may be} manner as to deny the accused the benefit of his 
judicial > unbiased discretion on review ; consequently, the 
re toler- case was reversed. 
depart- In a similar decision,” it was alleged that not 
hen itis F only was the convening authority’s discretion 
| Impar- § compromised by SecNav Instruction 1620.1 with 
al toler- respect to the initial action on the record, but 
lecisions F that the latter’s latitude concerning the thresh- 
retion of F old decision of whether or not to refer charges of 
-g2 (1955). | attempted sodomy to a general court-martial 
11 CMR 7 F likewise had been improperly restricted. The 
161 (1954). | latter contention was supported by an argument 
R 179 (1958) F to the effect that certain portions of the Instruc- 
ma). United | tion could have been construed by the convening 
otal poles authority to demand that all charges involving 
ora ruling § 9.5 USCMA 287, 17 CMR 287 (1954). 
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homosexuality must be referred to a general 
court once an accused has declined to accept an 
administrative discharge. Nonetheless, the 
USCMA did not hesitate to conclude that the 
convening authority fully appreciated his dis- 
cretionary obligations both before and after 
trial. In reaching this conclusion, Judge 
Latimer noted that: 
While command influence is condemned at all levels, 
policy declarations generally conceded to be necessary 
to discipline and order are proper. The important. 
question is not whether the convening authority gave 
consideration to the policy but rather did he under- 
stand fully that he had a choice to accept or reject it.” 


Thus, a majority of the Court determined that 
the instant convening authority, as revealed 
through an examination of the recommendation 
of his staff legal officer and his own initial action 
on the record, had considered the controversial 
policy but had not been inhibited by it. 

From these two illustrative decisions, and 
others of similar import, it can be seen that 
when the USCMA considers allegations of com- 
mand influence affecting reviewing authorities 
a slightly different and more liberal process of 
analysis is employed than that utilized with 
respect to cases involving court members. Asa 
threshold consideration, the USCMA appears to 
determine whether the contested policy com- 
munication or military command arguably may 
have been considered coercive or manda- 
tory by the convening authority. However, 
even though an affirmative answer is considered 
appropriate to this question, the Court does not 
ipso facto declare the communication prejudicial 
as in cases involving members of a court-martial. 
Quite to the contrary, where the discretion of a 
reviewing authority is challenged, the USCMA 
appears to feel that since direct evidence per- 
taining to the state of mind of the convening 
authority is available for the Court’s perusal— 
i.€., a pre-trial or post-trial staff legal officer’s 
recommendation and the convening authority’s 
action itself—a resort to indirect evidentiary 
forms such as presumptions is unnecessary and 
undesirable. In addition, the Court’s attitude 
in this area may, in some measure, reflect a 
judgment that commanding officers, being of 
superior rank, are far more capable of with- 
standing improper official challenges than are 
court members whose inferior precedence might 
encourage a greater willingness to “adapt” to the 
desires of superiors. In any event, it can be 
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93. See United States v. Frazer, 15 USCMA 28, 34 CMR 474 (1964); 
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said of this category of decisions that while alle- 
gations of prejudice will be sustained only when 
substantiated by material of record, the USCMA 
is in no wise reluctant to protect the discretion 
of reviewing authorities in a proper case. 


Ill 


THE FUTURE 


As has been indicated during the foregoing 
discussion, Congress initially fashioned an intri- 
cate system of balanced judicial prerogatives de- 
signed to satisfy at once the demands of the 
military and the realities of a constitutional 
democracy. However, it was upon the available 
shoulders of the USCMA that the continuing 
responsibility of policing this congressionally 
established arrangement devolved through, 
among other sources, the invitation contained 
within Article 37, UCMJ. Consequently, in the 
absence of new legislation, any innovations per- 
taining to the problem of command control over 
military tribunals must be initiated by the Court. 
Inasmuch as any extended examination of the 
decisions fashioned by the USCMA over the 
years will reveal that the Judges have been ex- 
tremely willing to exercise the authority dele- 
gated to them in this area by the Uniform Code, 
criticism of the Court’s action with regard to 
allegations of improper command influence, in 
all fairness, must be limited to a few isolated 
islands of alleged misconception. 

That there is still concern over improper 
command guidance of courts-martial is indicated 
by the fact that Senator Sam J. Ervin, Jr., of 
North Carolina recently introduced legislation 
in the Senate * one of the avowed-purposes of 
which is to expressly prohibit “any sort of pre- 
trial instruction to members of courts-martial, 
now purportedly authorized by paragraph 38 of 
the Manual for Courts-Martial.”® It is in- 
teresting to note that Senator Ervin’s proposal 
closely parallels the judicial position consistently 
espoused by Judge Ferguson to the effect that 
the participation of commanders in the admin- 
istration of military justice is, by virtue of 
statutory design, strictly limited to those func- 
tions particularly described in the UCMJ. Al- 
though it cannot be determined whether this 
suggested alteration of the statute is congres- 
sionally conceived as the birth of a new restric- 
tion upon the role of command or merely as a 
reaffirmation of the previously implicit intent 
of Congress with regard to pre-trial dialogue 
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heretofore misapprehended by the USCMA, i 
is submitted that in any event such an amend. 
ment may be viewed as a timely legislative cla 
fication of the military judicial equation. 

Also, it is submitted that in any case whe 
court members are, prior to the commencement) 
of trial, informed that fitness reports will h 
completed with an eye to their performance of 
judicial duties, the presence of a “veiled threat”) 
may be readily detected. Again, a section of 
Senator Ervin’s proposed legislation is devoted 
to the elimination of this evil on the ground that 
“evaluation of a person’s performance as a court 
member should not be a basis for the rating he’ 
receives on an effectiveness or fitness report used’ 
for purposes of determining his promotions and 
assignments.” % ‘ 

While there have been many other controver- 
sial decisions authored by the USCMA in th 
area of improper command influence, it is ap 
parent that at least in the two specific classes of 
cases mentioned above Congress is now being of- 
fered an opportunity to reverse a prior judicial’ 
judgment. Furthermore, the entire thrust 6 
the so-called Ervin Bills, of which there arg 
eighteen, is to reshape and modernize the Un 
form Code in light of the experience gathered! 
through fourteen years of relatively successful’ 
operation. The emphasis of this new legisla 
tion is also noteworthy. The declared objective 
of the eighteen proposals is to “grant the full 
measure of justice and security to those to whom 
this Nation has entrusted its defense.” °* Cone 
sequently, the Ervin measures may be viewed as) 
mute testimony to the fact that the ideological 
friction created through the juxtapositioning of 
discipline and justice within American society, 
after having been monitored by the judicia 
since 1951, is returning once again to Capitol 
Hill in search of legislative relief. 


96. Ibid. 
97. 109 CONG. REC. 14142 (1963). 
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